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STATEMENT OF THE QUESTION PRESENTED 


Whether, in a renegotiation proceeding involving the 
parties hereto which is pending in the Tax Court of the 
United States, Thomas Coggeshall, Chairman of The Re- 
negotiation Board, should be compelled to produce certain 
reports, records, and other data in the possession of The 
Renegotiation Board which the Tax Court has ordered him 
to produce. 
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vs. 
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Appeal From The United States District Court 
For The District of Columbia 


BRIEF OF APPELLANT, APPELLEE, AND CROSS- 
APPELLANT BOEING AIRPLANE COMPANY 


JURISDICTIONAL STATEMENT 


Boeing Airplane Company in this action seeks to re- 
quire Thomas Coggeshall, Chairman of The Renegotiation 
Board, to comply with a subpoena duces tecum of the Tax 
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Court of the United States (JA 5-7). The District Court 
has jurisdiction to compel his compliance under 26 U.S.C. 
§7604(a), which provides: 


“If any person is summoned under the internal rev- 
enue laws to appear, testify, or to produce books, 
papers, records, or other data, the United States district 
court for the district in which such person resides or 
is found shall have jurisdiction by appropriate process 
to compel such attendance, testimony, or production of 
books, papers, records, or other data.’’ 


The subpoena was issued pursuant to §7456(a) of the In- 
ternal Revenue Code, 26 U.S.C. §7456(a), and $108 of the 
Renegotiation Act of 1951, 50 U.S.C. App. §1218. The 
subpoena summoned Thomas Coggeshall to appear and 
produce before the Tax Court certain data from the files 
of The Renegotiation Board. Thomas Coggeshall, a resi- 
dent of the District of Columbia, refused to comply. 


After hearing, the District Court on January 7, 1959, 
granted the motion of Thomas Coggeshall for summary 
judgment (JA 31-32), and Boeing Airplane Company ap- 
pealed from such order (JA 32), No. 14958 herein. There- 
after, following certain new occurrences in the Tax Court, 
Boeing ‘Airplane Company moved the District Court on 
March 6, 1959, to set aside its prior order under Fed. R. 
Civ. P. 60(b) (JA 33-34). After hearing, the District Court 
indicated it would grant the motion, and this Court there- 
upon remanded the case to allow the District Court to 
enter a new order. The District Court set aside its prior 
order and entered a new order which required Thomas 
Coggeshall to produce part of the data called for by the 
subpoena and dismissed the petition as to the balance of 
the data (JA 60). From this order, both parties have ap- 
pealed (JA 60, 61, 62). In addition, this Court has rein- 
stated the appeal of Boeing Airplane Company from the 
District Court’s order of January 7, 1959. 
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This Court has jurisdiction in the appeal and cross-appeal 
of Boeing Airplane Company to review the action of the 
District Court pursuant to 28 U.S.C. § 1291. 


STATEMENT OF THE CASE 


Throughout this brief the Tax Court of the United States, 
Boeing Airplane Company, The Renegotiation Board, and 
the Renegotiation Act of 1951 will sometimes be referred 
to, respectively, as the Tax Court, Boeing, the Board, and 
the Act. 


This action arises from the refusal of Thomas Coggeshall, 
Chairman of The Renegotiation Board, to respond to a 
subpoena duces tecum issued to him by the Tax Court 
during the course of a renegotiation proceeding which is 
now pending before that Court (JA 24, 29-30). The Tax 
Court proceeding arises under the Renegotiation Act of 
1951. The purpose of such proceeding is to determine 
whether Boeing realized excessive profits in its perform- 
ance of Air Force contracts during the year 1952 and if so, 
the amount of such excessive profits; the Board determined 
that Boeing realized excessive profits in the amount of 
$10,000,000 (JA 25). 


The subpoena duces tecum issued to Thomas Coggeshall 
is set out in full at JA 8-9. It commands the production of 
the records, documents, and other data which make up the 
Board’s files relating to Boeing’s 1952 renegotiation pro- 
ceeding before the Board. The subpoena specifically calls 
for the reports, letters, or written information submitted 
by the Department of the Air Force, and branches thereof, 
to the Board, relating to Boeing’s performance of Air 
Force contracts in 1952; for reports, recommendations, cor- 
respondence, and other data submitted to the Board by the 
Regional Renegotiation Board at Los Angeles, California ; 
for reports made to the Board by the Board’s Office of 
Review; and for analyses, studies, or recommendations sub- 
mitted to the Board by its Office of Economic Review. Spe- 
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cifically excluded from the subpoena’s scope are federal in- 
come tax data. 


The Board moved the Tax Court to quash the subpoena, 
its motion being based upon a letter dated October 8, 1958, 
from Thomas Coggeshall to The Attorney General, in which 
a privilege was implied (JA 27). This letter is set out in 
full at JA 21-23. Summarized, it states that response to the 
subpoena would violate the public interest since disclosure 
of the data sought would inhibit the members of the Board 
in their deliberations and would impede the Board in carry- 
ing out its statutory responsibilities and jeopardize it in 
discharging its functions. His letter also states that dis- 
closure would violate a regulation of the Board, which au- 
thorizes it to deny access to materials ‘‘ which, in the opinion 
of the Board, should be held confidential for good cause.”’ 


The Tax Court, saying that ‘‘this Court needs and wants’’ 
all the material information contained in the subpoenaed 
data, denied the Board’s motion to quash (JA 26-29). 
Thereupon, Thomas Coggeshall informed the Tax Court, 
through his counsel, that he respectfully declined to pro- 
duce the data and that his refusal was based on a claim of 
privilege (JA 29). 


The action in the District Court to compel a response to 
the subpoena was commenced on November 3, 1958, by a 
verified petition requesting the issuance of an order to 
Thomas Coggeshall to show cause why he should not so 
respond (JA 5-7). After hearing, Honorable Edward A. 
Tamm, District Judge, entered on January 7, 1959, an 
order granting Thomas Coggeshall’s motion for summary 
judgment (JA 31-32). An appeal, which is one of those in- 
volved in these consolidated cases, was taken by Boeing on 
January 9, 1959 (JA 32). 


The renegotiation proceeding in the Tax Court was re- 
cessed: between November 4, 1958, and January 5, 1959 
(JA 30, 35). Following resumption of proceedings on the 
latter date, the Board, during the course of presenting its 
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case, offered the testimony of nine individuals who during 
1952 were officers or civilian employees of the United States 
Air Force. Their testimony related to various aspects of 
Boeing’s performance of Air Force contracts during 1952, 
including the quality of Boeing’s products, the efficiency 
and economy of its operations, its engineering and manu- 
facturing accomplishments, and its contribution to the de- 
fense effort. Voluminous documentary evidence derived 
from Air Force files and covering the same subject matters 
was also introduced in evidence by the Board; some of 
this evidence compared Boeing’s performance in various 
areas with that of other major aircraft producers (JA 
34-47). 


This evidence, both oral and documentary, related gen- 
erally to the same matters as are required by the Act to 
be taken into account in arriving at a determination of 
excessive profits and to the same matters as, under appli- 
cable Air Force procurement regulations, were the sub- 
ject of the Air Force reports to the Board which are among 
the data sought by the subpoena (JA 37, 44, 8-9). Addition- 
ally, the testimony of two of the Board’s witnesses indi- 
eated that they probably contributed to the Air Force 
reports which have been subpoenaed (JA 39-40, 42-43). 


Following the presentation by the Board of its case 
to the Tax Court, Boeing moved the District Court under 
Rule 60(b) of the Federal Rules of Civil Procedure to va- 
cate and set aside the Order of January 7, 1959. (JA 33-34). 
This motion was heard by the Honorable Alexander Holtz- 
off, District Judge, on briefs and oral argument. The Dis- 
trict Court ruled that Boeing was entitled to the production 
of the reports submitted by the Air Force to the Board 
but was not entitled to the production of the other sub- 
poenaed data. The District Court assumed that the Order 
of January 7, 1959, had decided that a privilege did exist, 
and it therefore declined to consider the question of priv- 
ilege. However, the District Court held that events sub- 
sequent to such Order destroyed whatever privilege previ- 
ously had existed with respect to the Air Force reports 
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(JA 57). The District Court’s Order reflecting this ruling 
was entered on May 11, 1959, this Court having previously 
upon motion by Boeing remanded the case to the District 
Court (JA 60). 


The Board has appealed from that part of the District 
Court’s Order of May 11, 1959, which requires production 
of the Air Force reports (No. 15311). Boeing has appealed 
from that part of the District Court’s Order which denies 
production of the other data called for by the subpoena 
(No. 15312). Boeing has also, with leave of this Court, 
reinstated its appeal from the Order of January 7, 1959 
(No. 14958). These three appeals have been consolidated 
by this Court. 


The record in the Tax Court proceeding is still open for 
the receipt of such further rebuttal evidence as may be 
produced under the subpoena issued to Thomas Coggeshall 
(JA 46-47). The record is also still open for further cross- 
examination of the two witnesses presented by the Board 


whose testimony indicated that they contributed to the Air 
Force reports which are sought by the subpoena (JA 40, 
43). The Tax Court proceeding was recessed on January 
19, 1959 (JA 47), and will continue in recess until March 15, 
1960, pending the outcome of this action. 


STATUTES AND REGULATIONS INVOLVED 


The relevant statutory provisions and regulations are 
set forth in the Appendix to this brief (Br. App. la-15a). 


STATEMENT OF POINTS RELIED UPON 


1. The District Court erred in not confining its juris- 
diction to enforcing the subpoena since the Tax Court has 
exclusive and final jurisdiction over all questions of law 
and fact in renegotiation cases and has ordered Thomas 
Coggeshall to produce the data. 


2. The District Court erred in not holding that since 
Congress has imposed on the Tax Court the duty in rene- 
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gotiation cases to make a new and correct determination, 
the subpoenaed data in the possession of The Renegotiation 
Board must be produced so that the Tax Court can perform 
that duty. 


3. The District Court erred in holding that the sub- 
poenaed data are privileged by statute, regulation or rule 


of common law, or that a new privilege for such data should 
be created. 


4. The District Court erred in not holding that the al- 
leged privilege was waived as to all of the data sought by 
the subpoena. 


5. The District Court erred in not holding that the sub- 
poena should be enforced to prevent an unconstitutional 
deprivation of property without due process of law. 


SUMMARY OF ARGUMENT 


The Renegotiation Act gives the Tax Court exclusive 
and final jurisdiction with respect to all questions of law 


and fact arising in renegotiation cases. The Tax Court 
has considered the refusal of Thomas Coggeshall to honor 
the subpoena, including the claim of privilege which is a 
question of evidence, and has ordered the Board to produce 
the data. This ruling is final and non-reviewable, so the 
District Court should have enforced the subpoena in its 
entirety. 


Even if reviewable, the Tax Court’s ruling must be sus- 
tained in view of Congress’ intent in granting appeals to 
the Tax Court from decisions of The Renegotiation Board. 
The Renegotiation Act requires the Tax Court to make 
a new and correct determination as to the existence and 
amount of excessive profits. This involves a broad exer- 
cise of judgment on such matters as the contractor’s effi- 
ciency, risks, reasonableness of costs and profits, and con- 
tribution to the defense effort. Having imposed this ex- 
acting duty on the Tax Court, Congress necessarily in- 
tended that it should have free access to all relevant data, 
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no matter where they are found. The Tax Court’s need 
for such data is at least as great as that of the Board, the 
inferior agency whose mistakes it is the duty of the Tax 
Court to rectify. 


The relevance of the data sought by the subpoena is 
apparent. It calls for the Air Force reports, which con- 
tain facts on Boeing’s efficiency, costs, risks, and contribu- 
tion to the defense effort; nothing could be more relevant 
than the evaluation of Boeing’s performance by its major 
customer, with facts supporting such evaluation. The sub- 
poena also calls for reports which contain factual data as- 
sembled by the Los Angeles Regional Renegotiation Board 
in support of its determination that Boeing had no excessive 
profits. It requires the production of other specified re- 
ports which contain data comparing Boeing’s profits and 
performance with those of other airplane producers, com- 
parisons with other industries, and similar factual analyses 
which provide a standard of comparison for measuring the 
reasonableness of Boeing’s profits. 


Even if the intent of Congress in the Renegotiation Act 
does not control, rules of general application nonetheless 
require a response to the subpoena. There is no statute or 
rule of common law establishing a privilege. The Board’s 
regulations, on which Thomas Coggeshall also relies for 
refusing to produce the data, do not assert a privilege but 
merely establish a procedure for denying to the public ac- 
cess to data the Board considers confidential. Such regu- 
lations do not place the data beyond the reach of a subpoena. 
If the regulations were construed otherwise, they would be 
invalid for lack of statutory authority. 


Similarly, the public interest does not, as Thomas Cog- 
geshall contends, require that the data be kept secret. A 
new privilege should not be created because the public in- 
terest strongly favors disclosure of the subpoenaed data. 
The Board by making the claim seeks to create a privileged 
status for itself and for every record and document in the 
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Board’s possession irrespective of the nature of the con- 
tents of any particular document. If under these circum- 
stances the Board’s claim of privilege were upheld, then 
any administrative agency would have the unrestricted 
right to create a privilege merely by asserting that the dis- 
closure of documents in its files would not be in the public 
interest. The only interest the Board seeks to protect is 
its private interest as a litigant in the Tax Court in seeking 
a refund of alleged excessive profits. The overriding public 
interest of fairness as between litigants demands that these 
relevant data be produced. 


Even if, as to any of the subpoenaed data, a valid privi- 
lege did exist, it was waived by the Board in the Tax Court 
proceedings. The waiver occurred when the Board intro- 
duced evidence, oral and documentary, upon the very same 
matters as are covered by the Air Force reports and com- 
parative data sought by the subpoena. This evidence in- 
cluded the testimony of two witnesses whose statements in- 


dicated that they participated in the preparation of the Air 
Force reports. 


Finally, since the Board has acted on the basis of secret 
evidence not otherwise available to Boeing, and since the 
presentation of such evidence to the Tax Court is essential 
to a full and a fair hearing, particularly in light of Boeing’s 
burden of proof in the Tax Court, the subpoena should be 
enforced to insure that the rigid constitutional require- 
ments for procedural due process in renegotiation cases 
are fulfilled. 


ARGUMENT 
Preliminary 
The Court’s understanding of the importance in the Tax 
Court proceeding of the data sought by the subpoena may 
be assisted by a brief description of the statutory scheme 
for renegotiation and procedures therefor, to the extent 
they are pertinent in this case. 
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The Act requires, first, ascertainment of the total profits 
derived from those contracts which the Act makes subject 
to renegotiation. It requires, secondly, a determination of 
the amount of such renegotiable profits which is excessive. 
This determination is to be made initially by The Renegoti- 
ation Board, or in some cases by regional boards acting 
under delegated authority (Br. App. 13a-15a). If the con- 
tractor disagrees with the Board’s determination, such de- 
termination is reflected in a unilateral order issued by the 
Board. The contractor may then petition the Tax Court 
for a de novo determination, the Tax Court being required 
to make a determination of the same issue as the Board 
made in the first instance. The Tax Court is the exclusive 
forum in renegotiation cases, and no appeal can be taken 
from its determination as to amount of excessive profits, 
if any (Br. App. 3a-4a). 


The Act contains no arithmetic or other formula for de- 
termining! excessive profits. Instead, it defines excessive 
profits as that portion of total renegotiable profits which 
is determined to be excessive in the light of several general 
and broadly defined factors (Br. App. la-2a). These factors 
are the contractor’s efficiency, the reasonableness of his 
costs and profits, his net worth and capital, his risks, his 
contributions to the defense effort and the character of his 
pusiness.! In short, the determination contemplated by the 
statute requires the application of informed judgment to 
a vast variety of facts. 


The procedures at the pre-Tax Court level involve the 
collection of factual data by the Board, both from the con- 
tractor himself and from other sources. These other sources 
include the Government procurement agency or agencies 
concerned. Since practically all of Boeing’s 1952 rene- 
gotiable profits were from Air Force contracts, the De- 
partment of the Air Force is the concerned procurement 
agency. The reports of the Air Force are among the data 
sought by the subpoena and cover Boeing’s performance 
as it relates to the factors required by the Act to be taken 
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into account (see Air Force Procurement Instruction, Br. 
App. 4a-8a). In addition, the Board’s files contain factual 
data relating to comparable contractois assembled by the 
Board for use in making relative evaluations of a partic- 
ular contractor’s performance (for example, see Br, App. 
8a-1la) ; the subpoena also seeks these data. 


The Board’s determination is not made upon the basis 
of a formal record and reflects the consideration of a multi- 
tude of facts not revealed to the contractor. These facts 
are collected and considered at the outset by a regional 
board, which in this case was the Los Angeles Regional 
Renegotiation Board. The regional board can make final 
determinations in smaller cases. In larger cases it makes 
determinations which The Renegotiation Board can adopt 
or change. In Boeing’s 1952 case the determination of the 
Los Angeles Regional Renegotiation Board was that Boeing 
realized no excessive profits. The Board changed the Re- 
gional Board’s determination and found excessive profits 
of $10,000,000. The report of the Regional Board’s de- 
termination, with supporting factual data, is also sought 
by the subpoena. The Board’s records are the only practi- 
cable source of many facts which are pertinent in renegoti- 
ation cases. 


THE TAX COURT HAS EXCLUSIVE AND FINAL JURISDICTION OVER ALL 
QUESTIONS OF LAW AND FACT IN RENEGOTIATION CASES AND HAS 
ORDERED THOMAS COGGESHALL TO PRODUCE THE DATA: THE DISTRICT 
COURT'S JURISDICTION IS THEREFORE LIMITED TO ENFORCING THE 
SUBPOENA. 


Section 105(a) of the Renegotiation Act grants the Tax 
Court jurisdiction to hear renegotiation cases, as follows: 


“Upon such filing such court [Tax Court] shall have 
exclusive jurisdiction, by order, to finally determine the 
amount, if any, of such excessive profits * * * and such 
determination shall not be reviewed or redetermined by 
any court or agency.”’ 
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The proceeding is de novo, and the Tax Court’s decision 
as to the amount of excessive profits, if any, is final and 
unappealable. The Tax Court’s exclusive jurisdiction ex- 
tends to all questions of law and fact arising in the pro- 
ceeding, including evidentiary matters. Aircraft € Diesel 
Equipment Corp. v. Hirsch, 331 U.S. 752 (1947). The Tax 
Court’s ruling on these questions is not subject to review 
either in a direct appeal on the merits, see, e.g., United 
States v. Martin Wunderlich Co., 94 App. D.C. 8, 211 F.2d 
433 (D.C. Cir. 1954) ; Ring Construction Corp. v. Secretary 
of War, 85 App. D.C. 386, 178 F.2d 714 (D.C. Cir. 1949) ; or 
in a collateral proceeding brought in the District Court 
under Section 105(b)(3) of the Act for collection of exces- 
sive profits determined by the Board, see, e.g., United 
States v. Erie Basin Metal Products, 231 F.2d 294 (7th Cir. 
1956) ; United States v. Hopkins, 95 F.Supp. 14 (N.D. Ohio 
1950) ; United States v. Raymond De-Icer Corp., 96 F.Supp. 
14 (E.D. N.Y. 1949); United States v. Ring Construction 
Corp., 96 F.Supp. 762 (Minn. 1951). 


By denying the Board’s motion to quash based on a 
claim of privilege, the Tax Court ruled that there was no 
privilege. This ruling involved a matter which is purely 
a question of evidence. United States v. Reynolds, 345 
US. 1 (1953) ; 8 Wigmore on Evidence, § 2367, § 2378-2378a 
(3rd ed. 1940). From the foregoing authorities, it is clear 
that the Tax Court’s decision on the question of privilege 
would be final and not subject to review by a direct appeal 
or in a collateral collection proceeding. It follows that the 
District Court had no jurisdiction to consider the defense 
of privilege or any similar defense in a collateral proceed- 
ing brought by Boeing to enforce compliance with the sub- 
poena. The subpoena should therefore have been en- 
forced in its entirety. 
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BECAUSE CONGRESS HAS IMPOSED ON THE TAX COURT THE DUTY IN 
RENEGOTIATION CASES TO MAKE A NEW AND CORRECT DETERMINA- 
TION, THE SUBPOENAED DATA IN THE POSSESSION OF THE RENEGO- 
TIATION BOARD MUST BE PRODUCED SO THAT THE TAX COURT CAN 
PERFORM THAT DUTY. 


If the Court concludes, contrary to Boeing’s contention, 
that the Tax Court’s denial of Thomas Coggeshall’s mo- 
tion to quash is reviewable, the answer to the question pre- 
sented in this proceeding is found in a review of the Rene- 
gotiation Act itself. Resort to alleged rules of evidence, 
which are rules of general application, is unnecessary and 
improper since any such rules do not apply if they con- 
flict with the intention of Congress in enacting specific 
legislation dealing with renegotiation. Boeing says that 
the intent of Congress is plain that in renegotiation cases 
the Tax Court should have access to data of the kinds which 
it has ordered Thomas Coggeshall to produce. 


Renegotiation of Government contracts, in the manner 
specified by Congress, involves questions of the utmost 
complexity, dealing as it does with such broad considera- 
tions as a contractor’s efficiency, the risks he incurs in his 
business, the reasonableness of his costs and profits, his 
contributions to the defense effort and the character of his 
business. Congress has thus commanded, once the relevant 
facts are established, that the determination of excessive 
profits be made by the exercise of sound judgment. It is 
self-evident that sound judgment cannot be exercised in 
the absence of knowledge of the relevant facts. 


The initial duty of ascertaining the facts and passing 
judgment in the required areas in the light of those facts 
has been assigned by Congress to the Board. To assist it 
in the performance of its duty, the Board collects as much 
relevant factual data as it can. Thomas Coggeshall’s letter 
(JA 21-23), asserting the Board’s right not to disclose, it- 
self shows some of the kinds of data which the Board con- 
siders important to it, e.g., the reports of the Air Force on 
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Boeing’s performance, the facts assembled by the Los 
Angeles Regional Board and that Board’s analysis of such 
facts, and comparative data. Congress realized and under- 
scored the Board’s need for complete factual data, giving 
the Board, by Section 105(e) of the Act, the broadest 
powers to obtain such data (Br. App. 2a-3a). 


The Congress has imposed this same duty on the Tax 
Court in renegotiation cases taken there on appeal from 
the Board’s determination. That duty, made sharply clear 
by Section 108 of the Act, is to make a de novo and final 
determination: A determination which is made on the 
basis of an open record, which is as free as possible of all 
errors, including errors that the Board may have com- 
mitted, and which is unreviewable. The Tax Court’s stat- 
utory duty, in short, is to make a new, correct, and final 
determination. 


We submit that these propositions are unassailable, be- 
ing plainly set forth in the Act itself. These propositions 
require the conclusion that since Congress imposed such 
an exacting duty on the Tax Court, it intended that the 
Tax Court, to assist it in performing that duty, should have 
free and complete access to relevant data of the kinds sought 
by this proceeding, no matter where they are found. A 
contrary conclusion would violate common sense; for in- 
herent therein would be the idea that the need of the ap- 
pellate agency, the Tax Court, for all relevant facts is less 
than the need of the Board, the inferior agency whose mis- 
takes it is the duty of the Tax Court to rectify. The impo- 
sition by Congress of a duty on the Tax Court to make a 
new and informed determination is consistent only with an 
intent of Congress that the Tax Court’s performance of its 
duty shall not be thwarted by the withholding by either 
side of relevant data in its possession. Otherwise, the 
Congress must be charged with the irrational inconsistency 
of imposing such a duty, while at the same time denying 
the means for the effective discharge of that duty. Congress 
gave the Board the powers to reach the necessary data; it 
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is unreasonable to suppose that it desired that the Tax 
Court should have a lesser power. 


It was exactly this reasoning that led this Court, in a 
directly analogous case, to the conclusion that the Com- 
missioner of Internal Revenue should be compelled to dis- 
close certain comparative data in his possession. 


In Oesterlein Machine Co. v. Blair, 57 App. D.C. 75, 17 
F.2d 663 (D.C. Cir. 1927), aff’d 275 U.S. 220 (1927) with 
modifications not pertinent here, this Court affirmed a de- 
cision of the Supreme Court of the District of Columbia 
enforcing a subpoena issued by the Board of Tax Appeals 
to the Commissioner of Internal Revenue. This subpoena 
ealled ‘‘upon the Commissioner to answer interrogatories 
in writing under oath touching the evidence, data, and in- 
formation, on record in his office, upon which he based his 
finding’’ (17 F.2d 663), and also ‘‘to furnish information 
contained in the tax returns of twelve corporations’’ (275 
U.S. 222). The Commissioner refused to comply with the 
subpoena upon the ground of privilege, and also upon the 


ground that compliance would involve the publication of 
income tax data prohibited by Section 3167 of the Revised 
Statutes. = 


The technical issue involved in the Oesterlein Machine 
Co. case was the determination of that company’s excess 
profits tax liability. Under Section 328(a) of the Revenue 
Act of 1919, this determination could be made by a special 
method of assessment, involving a comparison of the Oes- 
terlein Machine Company with respect to its gross income, 
net income, capital employed and so on, with other corp- 
orate taxpayers similarly situated. Based on such a com- 
parison, the Commissioner of Internal Revenue asserted 
a tax deficiency. The Company appealed to the Board of 
Tax Appeals, and there attacked the Commissioner’s stand- 
ard of comparison. The Company’s subpoena was in aid 
of this attack. 
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This Court first noted the scope of the Board of Tax 
Appeal’s jurisdiction over appeals, as follows: 


“‘Tt is clear, we think, from the foregoing provisions 
of the act, that the Board is vested with full reviewing 
jurisdiction over the findings of the Commissioner in 
cases where a deficiency arises from a determination 
under the special assessment provisions of the act. The 
appellate power includes the authority, not only to 
review, but to investigate de novo, the matters in con- 
troversy between the government and the taxpayer. To 
this end the Board may affirm, set aside, or modify, in 
such a manner and to such extent as it may be advised, 
the findings of the Commissioner.’’ (17 F.2d 665). 


The jurisdiction of the Tax Court in a renegotiation pro- 
ceeding appears to be precisely the same. It is not limited 
to a review of The Renegotiation Board’s determination. 
It is a ‘‘ proceeding de novo.’’ 


This Court then disposed of the Commissioner’s as- 
sertion of privilege, and the statute prohibiting disclosure 
of income tax data, in the following terms: 


‘«The Board is an independent agency of the executive 
branch of the government, vested with limited judicial 
powers, to which the taxpayer may appeal before 
payment of an additional assessment of income, excess 
profits, or war profits taxes. This tribunal, unless 
clearly restricted by express statutory limitations, will 
be presumed to possess the power to call to its aid 
every agency essential to the full and complete in- 
vestigation of the issues committed to its jurisdiction. 
Sustaining, as we must, the power of Congress to call 
this Board into existence, and to vest it with the broad 
jurisdiction conferred by the Revenue Act, it would be 
a travesty to hold that the evidence upon which the 
jurisdiction may be intelligently exercised can be with- 
held by the subordinate officer of the government, 
whose decisions the Board is specially vested with 
power to review. The statutes imposing secrecy upon 
the Commissioner are not intended to impede the 
wheels of justice, or to in any manner interfere with 
the right accorded the taxpayer to avail himself to the 
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fullest extent, of the protection afforded him by appeal 
to the Board. The right of appeal, and the authority 
of the Board to subpoena witnesses and enforce the 
production of records and other data, is in the nature 
of special legislation, and to that extent limits the 
operation of the general secrecy acts.’’ (17 F.2d 665). 


It is noteworthy that Oesterlein Machine Co. v. Blair in- 
volved not only the privilege asserted by the Commissioner 
but also a statute specifically prohibiting disclosure of cer- 
tain of the subpoenaed data. Nevertheless, this Court af- 
firmed the decision enforcing the subpoena, stating that it 
would be a travesty if the ‘‘evidence upon which the juris- 
diction may be intelligently exercised can be withheld by 
the subordinate officer of the government whose decision 
the Board is specially vested with power to review.’’ Here, 
there is not even a statute standing in the way of the Tax 
Court’s access to the subpoenaed data; there is only a 
broad claim of privilege covering all such data. 


The intelligent exercise by the Tax Court of jurisdiction 
in renegotiation cases requires the disclosure of the data 
which the Board is withholding. Bearing in mind the unique 
kind of judgment that the Tax Court must exercise under 
the Act, it is self-evident that the evaluations by the Air 
Force of Boeing’s performance in 1952 and the facts sup- 
porting such evaluations are evidence of the highest degree 
of relevance. The Air Force was Boeing’s major customer 
in 1952 and is the source of facts having direct importance 
in the Tax Court proceeding. Similarly, the report of the 
Los Angeles Regional Board, which is to the renegotiation 
process what a special master is to the trial court in the 
judicial process, contains facts collected by that Board, 
together with its evaluation of the significance of those 
facts. For still another example, data in the Board’s pos- 
session which compare Boeing’s profits with other airplane 
producers, in the light of their respective performance, are 
obviously significant and relevant; such data furnish a 
standard of comparison for judging the reasonableness of 
Boeing’s profits. 
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The Tax Court is attempting to discharge its statutory 
duty in ‘an intelligent and effective manner. The per- 
formance of its duty should not be impeded by permitting 
the Board to withhold the subpoenaed data, which the Tax 
Court has said it ‘‘needs and wants’’ (JA 27). 


THE SUBPOENAED DATA ARE NOT PRIVILEGED BY ANY STATUTE, REGULA- 
TION, OR RULE OF COMMON LAW, AND A NEW PRIVILEGE FOR SUCH 
DATA SHOULD NOT BE CREATED. 

Even if the intent of Congress in the Renegotiation Act 
is not taken to require that the Tax Court have access to 
these data, Thomas Coggeshall should be required to honor 
the Tax Court’s subpoena. The data are not privileged at 
law, and the public interest strongly favors disclosure of 
the subpoenaed data. 


A. The Subpoenaed Data Are Not Privileged By Any Statute Or 
Regulation. 


Certain governmental papers are protected from dis- 


closure by specific statute, such as income tax data which 
are protected by Sections 6103 and 7213(a) of the 1954 
Internal Revenue Code. There is no similar statute relat- 
ing to the records of the Board; to the contrary, the Re- 
negotiation Act does not even protect from disclosure con- 
tractors’ own reports to the Board, which are comparable 
to income tax returns. 


In Thomas Coggeshall’s letter dated October 8, 1958, 
expressing to The Attorney General the reasons why com- 
pliance with the subpoena should be refused, he referred to 
Section 109 of the Renegotiation Act and Section 1480.4(d) 
of the Renegotiation Board Regulations (Br. App. 12a) 
issued pursuant thereto. Section 109 of the Act provides 
as follows: 

‘<The Board may make such rules, regulations and 


orders as it deems necessary or appropriate to carry 
out the provisions of this title.”’ 
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Part 1480 of the Board’s regulations is entitled ‘‘Control 
of Renegotiation Records and Information Contained 
Therein.”’ Section 1480.4(d) provides in part: 


“*(d) Persons properly and directly concerned in 
renegotiation—Persons properly and directly con- 
cerned in any renegotiation proceeding, or their duly 
authorized representatives, may apply in writing to 
the Secretary of The Renegotiation Board for access 
to records of such proceeding. Access will be granted 
at times and places which are convenient in the light 
of the physical location of the records to which access 
is sought. Access will not be furnished under this 
paragraph (ad) to memoranda and reports prepared by 
Government employees for use within the Government 

or to any other material which, in the opinion of the 
Board, should be held confidential for good cause.’’ 
(Emphasis supplied.) 


In its claim of privilege, the Board relied heavily on the 
foregoing provision, quoting the underlined portion and 
stating: ‘‘The Board has determined that the material re- 


quested in the subpoena should be held confidential for good 
cause found.”’ 


There are at least three reasons why the claim of privi- 
lege is not supported by the Board’s regulation: (1) The 
regulation relates to voluntary disclosure to the public, and 
has no application to production under subpoena; (2) the 
regulation purports only to make records confidential and 
does not assert a privilege; and (3) even if the regulation 
did purport to create a privilege, it would be invalid for 
lack of statutory authority. 


(1) The regulation relates only to voluntary disclosure. 
Regulation 1480.4, by its terms, relates to the circumstances 
under which access to renegotiation records shall be granted 
or denied to (a) the public, (b) departmental procurement 
personnel, (c) departments performing renegotiation func- 
tions, and (d) persons properly and directly concerned in 
renegotiation. The section therefore clearly establishes the 
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procedures to be followed when routine inquiries are re- 
ceived.; Section 1480.5 of the Board’s regulations (Br. 
App. 12a-13a), on the other hand, is entitled ‘‘Affording 
access to documents pursuant to subpoena or other judicial 
process.’ It merely provides that subpoenas shall be 
served on the Chairman of the Board, as was done in this 
ease. Neither expressly nor by implication does this pro- 
vision purport to authorize the Chairman to disregard sub- 
poenas served on him, or otherwise indicate that they will 
not be complied with. 


The courts have uniformly held that an administrative 
regulation which purports to deny access to public records 
has no application to production under subpoena. As stated 
in 4 Moore’s Federal Practice, $26.25, p. 1175 (1958 Supp.) : 


“‘However, a governmental department may not 
immunize itself from discovery by promulgation of 
an order forbidding access to files. Appropriate 
judicial demand may be made upon the department 
head for papers which are not privileged.’’ 


Similarly, in Zimmerman v. Poindexter, 74 F.Supp. 933 
(D. Hawaii 1947), an Army regulation denying access to 
records, adopted under 5 U.S.C. $22, was held inapplicable 
to the production of documents in court. See also Mitchell 
v. Bass, 252 F.2d 513 (8th Cir. 1958), and Durkin v. Pet Milk 
Co., 14 F.R.D. 385 (W.D. Ark. 1953). 


(2) The regulation provides only that the data are con- 
fidential. At most, the Board’s regulations purport to 
classify the subpoenaed data as confidential. This does 
not express or create a privilege, and nothing less than a 
privilege can withstand a subpoena. This Court recently 
so held in Communist Party of U. 8S. v. Subversive Act. Con. 
Bd., 102 App. D.C. 395, 254 F.2d 314 (D.C. Cir. 1958), as 
follows: 

‘¢There is a vast difference between confidential and 


privileged. Almost any communication, even an 
ordinary letter, may be confidential. Such a document 
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may not relate to any matter of high public concern. 
But privileged means that the contents are of such 
character that the law as a matter of public policy 
protects them against disclosure. A communication 
from a person to his banker may be confidential, 
but it is not privileged; certain of his communications 
to his doctor or his lawyer are not only confidential 
but also privileged; the law does not permit their 
disclosure even under subpoena by a court. So, too, 
with Government documents. Some are privileged, 
such, for example, as the President’s advices in the 
conduct of foreign affairs and some papers relating 
to the internal security of the nation. 

“The Government did not claim before the Board in 
the present proceeding that the documents here 
involved are privileged. No factual allegations as to 
privilege have been made. We cannot consider an 
unsupported claim made only in the brief here that the 
doctrines of privilege apply. That the documents are 
merely confidential does not protect them against com- 
pulsory disclosure.’’ 


(3) The regulation is invalid if it seeks to create a priv- 
ilege. If the Board’s regulation purports to create a priv- 
ilege, it is invalid for lack of statutory authority. The 
Board’s general authority to adopt regulations, having no 
specific reference to court proceedings, does not authorize 
the adoption of a regulation creating a privilege. The 
courts have consistently held that the specific authority 
granted department heads under 5 U.S.C. §22 to adopt reg- 
ulations governing control of departmental records does 
not authorize the creation of a privilege. United States v. 
Continental Can Co., 22 F.R.D. 241 (S.D. N.Y. 1958) ; United 
States v. Certain Parcels of Land, Etc., 15 F.R.D. 224 (S.D. 
Cal. 1953); Durkin v. Pet Milk Co., 14 F.R.D. 385 (W.D. 
Ark. 1953); Wunderly v. United States, 8 F.R.D. 356 (E.D. 
Pa. 1948). It follows that regulations issued under general 
authority granted the Board by Section 109 of the Renegoti- 
ation Act cannot create a privilege. 
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Congress confirmed the result in these and other cases 
by amending 5 U.S.C. $22 in 1958. Previously, this section 
had provided: 


‘“‘The head of each department is authorized to 
prescribe regulations not inconsistent with law, for 
* * * custody, use, and preservation of the records, 
papers, and property appertaining to it.’’ 


By P.L. 85-619, 85th Cong., 2nd Sess., approved August 12, 
1958, the following sentence was added: 


“This section does not authorize withholding in- 
formation from the public or limiting the availability 
of records to the public.”’ 


H.R. Rep. 1461, 85th Cong., 2nd Sess. (1958), in explana- 
tion thereof states: 


‘<When Congress has determined that a specific area 
of information must be closed to the public, legisla- 
tion has been enacted accomplishing this purpose. The 
laws are legion which limit the public’s right to how— 
income laws, for example, and those covering crop 
reports, trade secrets, inventions and military 
matters.”’ 


This report would indicate that since Congress did not 
provide in the Renegotiation Act that the Board’s files 
were to be sacrosanct, they must be disclosed except to the 
extent the documents are the subject of some well-estab- 
lished common law privilege, such as the privilege for mili- 
tary secrets. At the very least the amendment demon- 
strates that Board regulations promulgated under the gen- 
eral authority of the Renegotiation Act cannot create a 
privilege. It would be unreasonable to attribute to Con- 
gress an intent to authorize the creation of a privilege under 
a general authority to adopt regulations when Congress 
has clearly indicated that no privilege can be created under 
a statute specifically dealing with the custody of executive 
records. 
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Moreover, the rule-making power given by Congress to 
the Board is limited to those rules necessary or appropriate 
to carry out the provisions of the Act. Section 109 cannot 
be read in any way to give power to the Board to create 
rules which thwart the carrying out of the provisions of 
the Act, Yet, in refusing data to the Tax Court, the Board 
attempts to do just that. 


Boeing submits that there is no statutory authority or 
regulation which sustains the claim of privilege; if any of 
the subpoenaed data are privileged, the basis of the privi- 
lege must be found in the common law. 


B. The Data Are Not Privileged At Common Law. 


The materials which Thomas Coggeshall refuses to pro- 
duce are not to any extent data of the type for which a 
governmental privilege has been recognized at common 
law. Since the subpoenaed data do not involve any mili- 
tary secrets, the privilege against disclosure of military, 


state, and diplomatic secrets is not involved. The military 
secrets privilege is an old, time-tested rule. Totten v. 
United States, 92 U.S. 105 (1876). Recently its applica- 
tion was upheld by the Supreme Court in United States v. 
Reynolds, 345 U.S. 1 (1953), which involved an attempt to 
obtain certain Air Force accident investigation reports 
containing details on highly technical and secret military 
electronics equipment. 


Nor do the subpoenaed data involve disclosures of in- 
formers’ identities. The privilege against such disclosure 
is also deeply rooted in the common law. Vogel v. Gruaz, 
110 U.S. 331 (1884). Even this privilege has been restricted 
in recent years to cases where its application is clearly 
necessary. Thus, in Mitchell v. Bass, 252 F.2d 513 (8th 
Cir. 1958), the Court held the informers’ privilege did not 
protect the statements of informers, only their identities. 
See also Mitchell v. Roma, 22 F.R.D. 217 (E.D. Pa. 1958) ; 
Tobin v. Gibe, 13 F.R.D. 15 (D. Del. 1952). 
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Instead, the Board claims a privilege for all the data in 
its files in this renegotiation proceeding. This goes far 
beyond even an effort to protect data involving advisory 
opinions or conclusions of agency officials on policy matters 
of the type recently held privileged in Kaiser Aluminum & 
Chemical Corp. v. United States, 157 F.Supp. 939 (C. Cl. 
1958). Boeing is seeking only factual, comparative, and 
other data in the Board’s files which bear directly on Boe- 
ing’s liability under the Renegotiation Act. If the sub- 
poenaed data contain any advisory opinions on intra-agency 
policy not related to Boeing’s 1952 renegotiation, Boeing 
will agree that under proper safeguards they may be ex- 
cluded from the scope of the subpoena. 


In the Court below, Thomas Coggeshall relied heavily on 
the Kaiser case, but analysis of the decision shows that in 
reality it supports Boeing’s position. The case involved 
a contract for sale of certain aluminum plants by the Gen- 
eral Services Administration to Kaiser; it provided that 
the Government would not sell aluminum plants to others 
on more favorable terms than were given to Kaiser. Kaiser 
sued for breach of contract resulting from a sale of certain 
plants to Reynolds Metals Company. There were two ad- 
ministrative files involved, one involving the Kaiser sale 
and the other the Reynolds sale. Kaiser sought and ob- 
tained access to the entire contents of both files except as to 
one document as to which a privilege was claimed. In up- 
holding the privilege, the Court described this one docu- 
ment as ‘‘an advisory opinion on intra-office policy in re- 
lation to the sales to Kaiser and Reynolds’’—a document 
‘¢eonfined to recommendations and advice on program pol- 
icy.’? The Court held as follows: 


“s* * * the demand for this document seeks to lay 
bare the discussion and methods of reasoning of public 
officials * * *. This goes beyond the disclosure of 
primary facts upon which conclusions are based * * *. 
Nothing is alleged by Kaiser * * * to suggest any need 
for production of the document to establish facts. 
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‘Viewing this claim of privilege for the intra- 
agency advisory opinion in its entirety, we determine 
that the Government’s claim of privilege for the docu- 
ment is well founded.’’ (Emphasis supplied.) 157 F. 
Supp. 946-947. 


At the outset it is apparent that Aaiser involved merely a 
suit for breach of contract; there was no statute involved 
such as the Renegotiation Act in the present case imposing 
on the Tax Court the duty to make a new and correct de- 
termination of excessive profits. Thus, the case did not 
involve, as does the present one, a Congressional intention 
that the Tax Court have the right to reach the particular 
data in question. 


Furthermore, there are three other important features 
of the Kaiser case which should be considered with refer- 
ence to the present case. In the first place, in Kaiser the 
agency itself voluntarily produced ‘‘all internal GSA re- 
ports, memoranda, or other documents concerning these 


sales to Kaiser and Reynolds.’’ Privilege was claimed only 
as to the one document relating to advisory opinions on 
agency policy. The Court noted these facts carefully and 
observed as a result that ‘‘the objective facts, such as the 
cost, condition, efficiency, terms and suitability are other- 
wise available’’ to Kaiser. Here, the Board has asserted 
a privilege as to every individual document, memorandum, 
record, and report—in fact, as to everything in its file of 
the renegotiation of Boeing for 1952. Far from making 
available to Boeing the data needed to present fully its 
case, it has affirmatively deprived Boeing of all such data. 


In the second place, in Kaiser the Court emphasized that 
the one document in question itself contained no facts but 
was purely an opinion on program policy; the Court stated 
that there was no need for production of the document to 
establish facts. Here, Boeing seeks only the evidence or 
data which the Board assembled in making its determina- 
tion—data which the Tax Court and Boeing want and need 
as evidence of ultimate facts regarding Boeing’s perform- 
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ance and profits in 1952. Since renegotiation is a judgment 
process,' it requires that the Board or a regional board as- 
semble and determine a vast number of detailed facts in the 
first instance. It also requires a determination whether 
profits were excessive by evaluating these facts in the light 
of the statutory factors, including comparisons to other 
producers and industries. Boeing wants and needs the 
subpoenaed data because it involves both types of proof. 


The Air Force reports are an apt example. As an illus- 
tration of their bearing on the case, it may at present be 
uncertain from the testimony whether Boeing delivered 
B-47 aircraft during 1952 on schedule. This is one of the 
many facts regarding Boeing’s performance that the Air 
Force report will cover. Also, the Air Force report 
will make an evaluation of Boeing’s efficiency during 1952, 
and its evaluation of Boeing’s performance, expressed in 
an official communication to the Board, is obviously an 
informed and important one. Such evaluations will be 
based on facts ordinarily set forth in the report such as 
the quality and performance of airplanes after receipt and 
in actual operation by the Air Force; quality comparisons 
with other producers; comparative data on quantity pro- 
duction ‘in relation to physical facilities, manpower, and 
economy in use of materials; and other similar matters. 
The reports would ordinarily include cost comparisons 
with other producers and significant details on contribu- 
tion to the defense effort, such as the relative importance 
of research, engineering, or invention supplied by Boeing. 
The Board had the benefit of this Air Force report when it 
reached its determination, and yet would deny it to the 
Tax Court. 


Just as the Air Force is in a superior position to pro- 
vide facts with respect to Boeing’s performance, so also is 
the Los Angeles Regional Board in a superior position to 
collect, sift, and analyze facts relevant to a determination 
whether Boeing’s profits were excessive. The Los Angeles 
Regional Board, by reason of its location, conducts initially 
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the bulk of renegotiation proceedings involving the air- 
plane industry, and thus is peculiarly qualified by experi- 
ence to assemble pertinent data, including comparative data, 
and evaluate such materials. 


Similarly, the reports of the Office of Review and the 
Office of Economic Review will contain detailed statistical 
information of importance in assessing the reasonableness 
or excessiveness of Boeing’s profits. 


The important fact about the present case is that the 
subpoenaed data contain facts and data directly pertinent 
to Boeing’s renegotiation. What could be a better source 
of information than the informal records compiled by the 
Board whose special function it is to renegotiate? The Tax 
Court recognized this when it stated, in connection with 
the subpoena, that ‘‘anything material contained in those 
files, this Court needs and wants’’ (JA 27). 


In the third place, the Court in the Kaiser case recog- 
nized the distinction between a document which was solely 
an opinion on policy, which it held privileged, and reports 
which do play a part in the ‘‘operative events’’ and contain 
both facts pertinent to the particular case at hand and 
opinions or conclusions with respect to those facts. Thus, 
the Court stated: 


‘‘However, we read the uncontradicted refusal to 
produce of the Administration through Assistant 
Attorney General Doub to allege that the document ‘is 
confined to recommendations and advice on program 
policy.’ * * * If the Special Assistant (author of the 
document) played a part in the operative events, e.g., 
determination of costs or values, representations to 
Kaiser or Reynolds or survey of the plants, a different 
situation might exist.’? 157 F. Supp, 944. 


As previously noted, the data in question consist of re- 
ports which for the most part would contain facts relating 
to Boeing’s case; and any conclusions therein would be 
evaluations of such facts in light of the statutory factors. 


28 


Furthermore, the reports do not to any extent deal with 
agency policy—they deal only with Boeing’s renegotiation 
for 1952. 


These three features of the Kaiser case show that if the 
Court of Claims had considered this subpoena, resulting 
from a denial by the Board to produce any materials in its 
files relevant to the case, and containing extensive factual 
data and pertinent evaluations thereof, the Court would 
have enforced it. The Kaiser case affirmatively supports 
Boeing’s position here. 


Aside from military secrets, informers’ identities, and 
the kind of document involved in the Kaiser case, the courts 
have consistently rejected claims of privilege by Govern- 
ment agencies against disclosure of materials in their files. 
Thus in Bank Line v. United States, 76 F. Supp. 801 (S.D. 
N.Y. 1948), the Court ordered production of the files of a 
Naval Board of Inquiry in an admiralty suit. The Court 
noted that military secrets were not involved and held that 
the Government’s claim of privilege based on the ground 
that disclosure would hamper administration must yield to 
a more fundamental and powerful public interest of justice 
between litigants. See also the prior opinion of the Court 
of Appeals, 163 F.2d 133 (2nd Cir. 1947). 


In Park & Tilford Distillers Corp. v. United States, 20 
F.R.D. 404 (S.D. N.Y. 1957), the Court ordered production 
of all correspondence, memoranda, and documents in OPA 
files relating to certain alleged violations. In Royal Ex- 
change Assurance v. McGrath, 13 F.R.D. 150 (S.D. N.Y. 
1950), the Court ordered production of Justice Department 
investigation reports, stating: 


“In the absence of a showing of a threat to the 
national security, or to diplomatic relations, or to a 
war secret, the report ought not to be declared privi- 
leged (citing cases).’’ 


To the same effect, holding there was no privilege and 
ordering production of the documents sought, are United 
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States v. Certain Parcels of Land, Etc., 15 F.R.D. 224 (S.D. 
Cal. 1953) (Government appraisal reports); Cresmer v. 
United States, 9 F.R.D. 203 (E.D. N.Y. 1949) (Navy acci- 
dent investigation reports); Wunderly v. United States, 8 
F.R.D. 356 (E.D. Pa. 1948) (official Army correspondence) ; 
Bowles v. Ackerman, 4 F.R.D. 260 (S.D. N.Y. 1945) (OPA 
files); and United States v. General Motors Corporation, 
2 F.R.D. 528 (N.D. Ill. 1942) (facets developed by Govern- 
ment relevant to alleged antitrust violations). 


In Zimmerman v. Poindexter, 74 F.Supp. 933 (D. Hawaii 
1947), the Court ordered the production of certain confi- 
dential FBI investigation reports, stating: 


“*To rule otherwise in the absence of controlling 
authority would do violence to the Court’s duty to 
search for the truth and would be inimical to the 
traditional concept of the subpoena duces tecum as a 
vehicle of proof in Anglo-American jurisprudence.’’ 


The same conclusions have been reached by other au- 
thorities: Carrow, Governmental Nondisclosure in Judicial 
Proceedings, 107 U. Pa. L. Rev. 166, 187 (1958) ; Note, Rem- 
edies Against the United States, 70 Harv, L. Rev. 827 
(1957), at pp. 935-938; Asbill and Snell, Scope of Discovery 
Against the United States, 7 Vand. L. Rev. 582 (1954); 
8 Wigmore on Evidence, §2378a, pp. 788-798 (3rd Ed. 1940). 


C. The Public Interest Favors Disclosure Of The Subpoenaed 
Data And Disfavors The Creation Of A New Privilege For 
Such Data. 

A reading of Thomas Coggeshall’s letter of October 8, 
1958 (JA 21-23), to The Attorney General reveals that the 
Board really desires to establish a protected position for 
itself as an agency and does not invoke an evidentiary 
privilege as that term is ordinarily used. The Board’s 
claim is not that the contents of any document or record, if 
made known, would injure the public interest. Instead, its 
claim is that the mere disclosure of any document possessed 
by the Board, however innocuous the contents of such docu- 
ment might be, would hamper the Board in the performance 


30 


of its assigned job. The Board’s claim reduces itself to the 
assertion that public interest demands that the Board be 
permitted to make an in camera determination as to data 
which it will supply to the Tax Court, before whom it ap- 
pears in an adversary capacity. As the District Court 
said (Holtzoff, J.) : 


“‘Tt should be noted that there is no contention that 
any interest of national defense or foreign relations 
is involved but merely the interest of the Government 
in securing a refund of the alleged excessive profits.’’ 
(JA 57). 


No public interest exists in protecting the Board’s inter- 
est asa litigant. On the other hand, public interest demands 
that judicial inquiries, such as that under way in the Tax 
Court, not be impeded merely because of a litigant’s con- 
cern that disclosure of facts in his possession makes the 
doing of his job more difficult. It cannot be sound public 
policy to permit one litigant, having material facts in its 
possession, to deny them to the Tax Court, which has been 
charged by Congress with the duty of making a correct 
determination. 


The public interest alleged by the Board is mainly that 
disclosure would make the discharge of its statutory duties 
more difficult. This is more of a private interest than a 
public interest. Even if the Board’s all-embracing con- 
tention has any merit, however, there is a far more signifi- 
cant public interest in seeing that the Tax Court’s discharge 
of its statutory duty is not interfered with. The Tax Court 
has declared that it ‘‘needs and wants’’ the subpoenaed 
data (JA 27). The Board has simply failed to.establish any 
substantial public interest behind the privilege it alleges 
to exist. See Bank Line v. United States, 76 F.Supp. 801 
(S.D. N.Y. 1948), and the prior opinion of the Court of 
Appeals, 163 F. 2d 133, 138 (2d Cir. 1947); also O’Neiil v. 
United States, 79 F. Supp. 827 (E.D. Pa. 1948), rev’d. on 
other grounds, sub nom. Allimont v. U. S., 177 F.2d 971 
(3d Cir. 1949). 
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Moreover, public interest demands fairness as between 
litigants. See Roviaro v. United States, 353 U.S. 53 (1957), 
and Jencks v. United States, 353 U.S. 657 (1957), where the 
Supreme Court held that this fundamental requirement of 
fairness overrode the Government’s claim that certain data 
in its files be kept confidential for reasons similar to those 
cited by Thomas Coggeshall in his letter to The Attorney 
General. The Tax Court proceeding is a civil suit insti- 
tuted because the Board made a finding of excessive profits. 
The Board has free access to Boeing’s files and has used it 
to full advantage in the Tax Court proceeding. It requires 
a far greater showing than the Board has made to over- 
come this basic public interest in fairness between litigants. 
As the District Court below stated: 


“The Court might say that it seems unfair that the 
Government should be in a position to assert and 
sustain a claim against someone on the basis of in- 
formation and data which is not subject to disclosure 
to the person against whom the claim is asserted. By 
the same token, it seems unfair and unjust for the 
Government to fail to disclose evidence in its 
possession that might possibly constitute a defense 
to the eclaim.’’ (JA 57-58). 


The unfairness in permitting the Board to withhold in- 
formation is intensified by Boeing’s burden of proof in the 
Tax Court proceeding. The Board’s refusal to comply with 
the subpoena deprives Boeing of the rightful opportunity 
to do all it can to carry that burden. 


If under the circumstances of this case the Board’s claim 
of privilege were upheld, then any administrative agency 
would have the unrestricted right to create a privilege 
for all its records merely by asserting that their disclosure 
would not be in the public interest. In the words of Judge 
Maris, speaking for the Court of Appeals for the Third 
Circuit in the Reynolds case, 


‘«* * * we regard the recognition of such a sweeping 
privilege against any disclosure of the internal opera- 
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tions of the executive departments of the Govern- 
ment as contrary to a sound public policy. The present 
cases themselves indicate the breadth of the claim of 
immunity from disclosure which one government 
department head has already made. It is but a small 
step to assert a privilege against any disclosure of 
records merely because they might prove embarrassing 
to government officers. Indeed it requires no great 
flight of imagination to realize that if the Govern- 
ment’s contentions in these cases were affirmed the 
privilege against disclosure might gradually be en- 
larged by executive determinations until, as is the 
case in some nations today, it embraced the whole 
range of governmental activities. 


‘¢We need to recall in this connection the words of 
Edward Livingston: ‘No nation ever yet found any 
inconvenience from too close an inspection into the 
conduct of its officers, but many have been brought to 
ruin, and reduced to slavery, by suffering gradual 
imposition and abuses, which were imperceptible, only 
because the means of publicity had not been secured.’ 
And it was Patrick Henry who said that ‘to cover with 
the veil of secrecy the common routine of business, is 
an abomination in the eyes of every intelligent man 
and every friend to his country.’ ’’ 192 F.2d 995, rev’d 
on other grounds, 345 U.S. 1 (1953). 


Boeing submits there is insufficient public interest in non- 
disclosure to warrant the creation of a new class of privi- 
leged governmental data; to the contrary, the public in- 
terest demands the Board’s response to the Tax Court’s 
subpoena. 


Iv 


EVEN IF PART OR ALL OF THE SUBPOENAED DATA WAS ORIGINALLY 
PRIVILEGED AGAINST DISCLOSURE. THAT PRIVILEGE HAS BEEN WAIVED. 
If the Court should find, contrary to Boeing’s contention, 
that any of the subpoenaed data was originally privileged, 
the Board nonetheless should be held to have waived such 
privilege by its subsequent actions in presenting its case 
in the Tax Court. 
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As stated in Mr. Coggeshall’s letter of October 8, 1958, 
wherein he formally asserted his claim of privilege, the 
Air Force reports which are among the materials sought 
by the subpoena contain evaluations of various persons in 
the Air Force of ‘‘the performance by Boeing of various 
contracts.’’ In the Tax Court, the Board called as witnes- 
ses nine persons in the Air Force, two of whom participated 
in the preparation of the Air Force reports, and two others 
who were with the Air Force in 1952; their collective testi- 
mony, comprising approximately 845 pages of the tran- 
script, took about eight days of trial time. All eleven wit- 
nesses gave their detailed evaluations of Boeing’s per- 
formance on its Air Force contracts, substantially the same 
kind of evidence contained in the reports. Similarly, the 
Board introduced into evidence certain comparative fi- 
nancial and other data. Apart from the demonstration thus 
made that nothing injurious to the public interest is in- 
herent in the type of data sought by the subpoena, the Gov- 
ernment thereby waived whatever privilege existed for such 
data. 


The Court below held that these events effected a waiver 
by the Board of whatever privilege existed as to the Air 
Force reports. Judge Holtzoff stated: 


««* * * the Court is of the opinion that this series of 
events has drastically and radically changed the situa- 
tion and that no privilege may be asserted as to the 
reports in the present status of the case.’? (JA 57). 


The Board, however, should also be held to have waived any 
privilege for the other data sought by the subpoena. The 
Board introduced evidence in the Tax Court of the same 
nature as such other data, including some comparative fi- 
nancial information. The same unfairness exists whereby 
the Board seeks to sustain a claim against Boeing on the 
basis of information not made available to Boeing. The 
Board seeks to pick and choose the data in its possession 
favorable to its claim without revealing other data, col- 
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lected by it in the renegotiation process, which might help 
Boeing defend against such claim. 


It would be grossly inequitable to permit the Govern- 
ment to suppress evidence on the ground of privilege while, 
at the same time, using part of the same evidence in making 
out its own case. This view was expressed in Continental 
Distilling Corporation v. Humphrey, 17 F.R.D. 237, 241-242 
(D.C. 1955), revd. on other grounds, 95 App. D.C. 104, 220 
F.2d 367 (D.C. Cir. 1954) : 


‘“‘The court reiterates, however, that matters as to 
which the government asserts privileges from dis- 
covery will not be available to defendants at the trial. 
Although, as stated in United States v. Reynolds, 345 
U.S. 1, 12, 73 S.Ct. 528, 97 L.Ed. 727, the rationale of 
waiver of government privilege invoked in criminal 
prosecutions has no application in civil cases where 
the government is not the moving party, in any case 
equitable considerations would prevent the defendant 
from refusing to permit discovery of pertinent data 
on the ground of privilege, and then later waiving the 
privilege when it suits him to disclose the same infor- 
mation in support of his defense.’’ 


The ‘‘rationale of waiver’’ referred to by the Court is the 
reasoning that by the mere bringing of a criminal or civil 
action the Government waives any privilege. 4 Moore’s 
Federal Practice, pp. 1170-1175 (2nd Ed. 1950). An evi- 
dentiary privilege, of course, can be waived during the 
course of the proceeding by the Government in the same 
manner as by any other litigant. Since the Government 
has already put on part of the information contained in the 
Air Force reports and has introduced some comparative 
data, it must be held to have waived the alleged privilege 
for such information. 


Also, see United States v. Coplon, 185 F.2d 629, 638 (2d 
Cir. 1950), where it is stated: 


««* * * This privilege will often impose a grievous 
hardship, for it may deprive parties to civil actions, 
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or even to criminal prosecutions of power to assert 
their rights or to defend themselves. That is a con- 
sequence of any evidentiary privilege. It is, however, 
one thing to allow the privileged person to suppress 
the evidence, and, toto coelo, another thing to allow 
him to fill a gap in his own evidence by recourse to 
what he suppresses. * * *”? 


And in United States v. Shubert, 11 F.R.D. 528, 536-539 
(S.D. N.Y. 1951), the Court held the Government has waived 
its privilege to the extent it intended to use the privileged 
information at the trial. 


Additional demonstration that the Government has 
waived the privilege is the fact that the testimony of two 
of the Air Force witnesses called by the Board indicated 
that they participated in the preparation of the Air Force 
reports. These witnesses were General Austin Davis and 
Mr. Elliott Johnson, both of whom in 1952 were in the 
office of the Air Force Plant Representative at the Boeing 
plant in Seattle. The principal alleged public interest un- 
derlying the claim of privilege is the encouraging of Gov- 
ernment personnel, by assurance that their views will not 
be exposed, to give their frank and complete views to the 
Board on the performance by Government contractors. 
Yet the Government called as its witnesses at least two 
Government officials who had given the Board their views 
on Boeing’s performance, as well as others who had been in- 
terviewed by representatives of The Renegotiation Board. 


In Fahey v. United States, 18 F.R.D. 231 (S.D. N.Y. 1955), 
rev'd on other grounds, 219 F.2d 445 (2d Cir. 1955), the 
Government claimed a privilege for certain medical history 
records in its possession under the patient-physician rule. 
However, the Government, in the same cause, took the dep- 
osition of a physician, an employee of the Government, 
concerning the medical history of the patient. The Court, 
expressly not passing on the question whether the Govern- 
ment had the right to claim a privilege personal to the 
patient, held that by taking the deposition the Government 
had waived the privilege it claimed. 
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Here, the same principle applies. The Board, in calling 
and interrogating contributors to the written data being 
sought, and in introducing documentary evidence of the 
same nature as the subpoenaed data, waived whatever priv- 
ilege that might have existed for these data. This was the 
fundamental basis of the decisions in Jencks v. United 
States, 353 U.S. 657 (1957); Roviaro v. United States, 353 
U.S. 53 (1957) ; Communist Party of U.S. v. Subversive Act. 
Con. Bd., 102 App. D.C. 395, 254 F.2d 314 (D.C. Cir. 1958) ; 
and NLRB v. Adhesive Products Corp., 258 F.2d 403 (2nd 
Cir. 1958), in each of which the Court held that certain data 
which the Government claimed was privileged nonetheless 
had to be produced. This Court should find that any priv- 
ilege in the present case was waived for the same reasons. 
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THE SUBPOENA SHOULD BE ENFORCED TO PREVENT AN UNCONSTITUTIONAL 
DEPRIVATION OF PROPERTY WITHOUT DUE PROCESS OF LAW. 


There is no appeal from decisions of the Tax Court in 
renegotiation cases under Section 108 of the Act as to the 
amount, if any, of excessive profits. The Supreme Court 
has emphasized that there is a special need for fairness and 
rigid adherence to procedural due process under these 
circumstances : 


‘In procedure which affects property rights as 
directly and substantially as that authorized by the 
Renegotiation Act, the governmental action author- 
ized, although resting on valid constitutional grounds, 
is capable of gross abuse. The very finality of the 
administrative determinations here upheld emphasizes 
the seriousness of the injustices which can result from 
the abuse of the large powers vested in the adminis- 
trative officials. We do not minimize the seriousness 
of complaints which thus may be cut off without relief 
in the name of the necessities of war and for the sake 
of the defense of the nation when its survival is at 
stake. We re-emphasize that, under these conditions, 
there is a great need for both the adequate channels 
of procedural due process and for careful conformity 
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to those channels.’ Lichter v. United States, 334 US. 
742, 754 (1948). 


In the Lichter case, the Supreme Court held that on its 
face the Renegotiation Act of 1943 satisfied the require- 
ment of procedural due process since the statutory pro- 
cedure provided for a hearing before the Tax Court. It is 
clear, however, that in so holding the Court assumed that 
the Tax Court would be able to give procedural due process 
and that the Lichter decision did not purport to rule upon 
the constitutionality of the actual procedure in particular 
application. 


Under the facts here, procedural due process will not be 
satisfied if the subpoenaed data in the Board’s possession 
cannot be obtained. A hearing means a full hearing and a 
fair hearing. Morgan v. United States, 304 U.S. 1 (1938). 
The proceedings before the Board fall short of such a 
hearing because the Board based its determination on 
data which were not revealed or made available to Boeing. 
Ohio Bell Telephone Company v. Public Utilities Commis- 
sion of Ohio, 301 U.S. 292 (1937); In re Carter, 85 App. 
D.C. 229, 177 F.2d 75 (D.C. Cir. 1949). If these data are 
not made available to Boeing in the Tax Court hearing, that 
hearing will also fail to satisfy the fundamental concept of 
fair play embodied in the due process clause. See Joint 
Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123 
(1951), at pp. 143, 160-174, 175-183, and 186-187. Tax 
Court decisions stating that the petitioner has the burden 
of proof in the Tax Court in renegotiation cases, perhaps 
even the burden of proving that the Board’s determination 
was erroneous, emphasize the necessity for access to the 
data. Under these circumstances, the constitutional re- 
quirements of procedural due process make it essential 
that Boeing have access to the evidentiary data upon which 
the Board acted so that the Tax Court may decide the case 
on the basis of no less evidence than was before the Board. 
The Tax Court, by denying the motion to quash, is attempt- 
ing to afford due process by requiring production of the 
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evidence by subpoena; this Court should order that the 
subpoena be enforced in order that the requirements of 
procedural due process are satisfied. 


CONCLUSION 


For reasons stated, this Court should affirm the Order of 
the District Court insofar as it directed the production of 
certain reports from the Department of the Air Force to 
The Renegotiation Board; should reverse the Order of the 
District Court insofar as it denied the petition; and should 
remand the case with directions to the District Court to 
enter an Order enforcing the subpoena of the Tax Court 
of the United States in its entirey. 
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APPENDIX 
STATUTES INVOLVED 


Renegotiation Act of 1951, Act of March 23, 1951, C. 15, 65 Stat. 7, 
50 U.S.C. App. §§ 1211-1232 


Sec. 103. Derrnitions. 


For the purposes of this title— 


* * * 


(e) Excessive Profits—The term ‘‘excessive profits’’ 
means the portion of the profits derived from contracts 
with the Departments and subcontracts which is deter- 
mined in accordance with this title to be excessive. In 
determining excessive profits favorable recognition must 
be given to the efficiency of the contractor or subcontractor, 
with particular regard to attainment of quantity and 
quality production, reduction of costs, and economy in the 
use of materials, facilities, and manpower; and in addition, 
there shall be taken into consideration the following 
factors: 


(1) Reasonableness of costs and profits, with par- 
ticular regard to volume of production, normal earn- 
ings, and comparison of war and peacetime products; 


(2) The net worth, with particular regard to the 
amount and source of public and private capital em- 
ployed; 


(3) Extent of risk assumed, including the risk inci- 
dent to reasonable pricing policies; 


(4) Nature and extent of contribution to the de- 
fense effort, including inventive and developmental 
contribution and cooperation with the Government and 
other contractors in supplying technical assistance; 


(5) Character of business, including source and 
nature of materials, complexity of manufacturing 
technique, character and extent of subcontracting, and 
rate of turnover; 
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(6) Such other factors the consideration of which 
the public interest and fair and equitable dealing may 
require, which factors shall be published in the regu- 
lations of the Board from time to time as adopted. 


50 U.S.C. App. § 1213(e). 


Sec. 105. Renecorration Proceepines. 


(e) Information Available To Board.— 


(1) Furnishing Of Financial Statements, Ete.—* * * 
The Board may require any person who holds con- 
tracts or subcontracts to which the provisions of this 
title are applicable (whether or not such person has 
filed a financial statement under this paragraph) to 
furnish any information, records, or data which are 
determined by the Board to be necessary to carry out 
this title and which the Board specifically requests 
such person to furnish. Such information, records, or 
data may not be required with respect to any fiscal 
year after the date on which all liabilities of such 
person for excessive profits received or accrued dur- 
ing such fiscal year are discharged. Any person who 
willfully fails or refuses to furnish any statement, in- 
formation, records, or data required of him under 
this subsection, or who knowingly furnishes any state- 
ment, information, records, or data pursuant to this 
subsection containing information which is false or 
misleading in any material respect, shall, upon con- 
viction thereof, be punished by a fine of not more than 
$10,000 or imprisonment for not more than one year, 
or both. 


(2) Audit Of Books And Records.—For the pur- 
pose of this title, the Board shall have the right to 
audit the books and records of any contractor or sub- 
contractor subject to this title. In the interest of econ- 


3a 


omy and the avoidance of duplication of inspection 
and audit, the services of the Bureau of Internal 
Revenue shall, upon request of the Board and the 
approval of the Secretary of the Treasury, be made 
available to the extent determined by the Secretary of 
the Treasury for the purpose of making examinations 
and audits under this title. 


50 U.S.C. App. § 1215(e). 


Sec. 108. Review sy tHE Tax Court. 


Any contractor or subcontractor aggrieved by an order 
of the Board determining the amount of excessive profits 
received or accrued by such contractor or subcontractor 
may—* * * file a petition with The Tax Court of the United 
States for a redetermination thereof. Upon such filing 
such court shall have exclusive jurisdiction, by order, to 
finally determine the amount, if any, of such excessive 


profits received or accrued by the contractor or subcon- 
tractor, and such determination shall not be reviewed or 
redetermined by any court or agency. The court may 
determine as the amount of excessive profits an amount 
either less than, equal to, or greater than that determined 
by the Board. A proceeding before the Tax Court to 
finally determine the amount, if any, of excessive profits 
shall not be treated as a proceeding to review the deter- 
mination of the Board, but shall be treated as a proceeding 
de novo. For the purposes of this section the court shall 
have the same powers and duties, insofar as applicable in 
respect of the contractor, the subcontractor, the Board, 
and the Secretary, and in respect of the attendance of 
witnesses and the production of papers, notice of hearings, 
hearings before divisions, review by the Tax Court of deci- 
sions of divisions, stenographic reporting, and reports of 
proceedings, as such court has under sections 1110, 1111, 
1113, 1114, 1115(a), 1116, 1117(a), 1118, 1120, and 1121 of 
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the Internal Revenue Code in the case of a proceeding to 
redetermine a deficiency. * * * 


50 U.S.C. App. § 1218. 


REGULATIONS INVOLVED 
Air Force Procurement Instruction 
Part 18—Renecotriatiox Boarp Inquiries 

54-1800 Scope of Part. This part establishes responsi- 
bilities and prescribes procedures for compiling and fur- 
nishing procurement and contract performance information 
to the Renegotiation Board upon request (including Re- 
gional Renegotiation Boards). 


* s 


54-1803 ProcEeDURE. 


(a) Procurement and contract performance information 
will be obtained by the Renegotiation Board directly from 


the applicable AMA headquarters, Hq ARDC, or other 
major commands. 


(b) The monitor will process requests for information 
from the Renegotiation Board to the appropriate air pro- 
curement district, AF plant representative, Hq AMC 
(MCPPJ), or other commands and will maintain necessary 
surveillance to insure receipt of adequate information by 
the Renegotiation Board. 


(ec) Information requested concerning a contractor 
should not be obtained from the representatives or per- 
sonnel of that contractor. Information requested con- 
cerning subcontractors should be collected from sources 
within the Air Force to the extent available. When appro- 
priate information may be obtained from the subcon- 
tractor’s customers. 


(ad) The checklists of questions set forth in paragraph 
54-1805 will be used as guides in furnishing requested in- 
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formation to the Renegotiation Board. These checklists 
are the same as those contained in ‘‘A Guide Book for Re- 
porting Performance Information’’ issued by the Renego- 
tiation Board in July 1952, as supplemented by Appen- 
dixes C & D. 


* * * 


54-1805 CHECKLISTS OF QUESTIONS. 
(a) Applicable to Contracts Other than Construction or 
Architect-Engineer Contracts. 
CHECKLIST 
I. CHaracrer or BusINEss 


A. Were the manufacturing techniques in connection 
with renegotiable business complex or relatively simple? 
Discuss. What degree of skill and precisions was re- 
quired? Diseuss. 


B. To what extent were manufacturing processes or 
renegotiable business integrated (ie., to what extent did 
the operations consist of actual processing or fabrication, 
as distinguished from mere assembly)? Discuss. 


II. Erricrency oF THE CoNTRACTOR 


A. Quantity of Production. 


1. Did the contractor do a good job of quantity produc- 
tion in relation to available physical facilities? Discuss. 


2. Did the contractor expand facilities to handle rene- 
gotiable business? If so, was the expansion in excess of 
requirements? 


3. What was the contractor’s record on meeting delivery 
schedules? If delivery schedules were not met, who and 
what were responsible for the failure? (i.e., specification 
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changes, delays in delivery of Government-furnished mate- 
rial, labor troubles, ete.) if delivery schedules were 
bettered, was it due to good management? 


B. Quality of Product. 


1. Was the quality of the contractor’s renegotiable prod- 
ucts or services outstanding, above average, average, be- 
low average, or poor? Discuss causes (such as skill, test- 
ing standards, substitution of materials, ete.). 


2. What was the contractor’s record of spoilage within 
the plant and rejection by Government inspectors? If ab- 
normally exeessive, discuss causes, effect on production 
and costs, and corrective measures. 


3. Do you know of any significant mechanical or other 
difficulties in the installation or use of the contractor’s 
renegotiable products? If so, discuss causes, corrective 
action, if any, and results. 


C. Reduction of Costs. (Covered in sec. IIT below.) 
D. Use of Materials, Facilities, and Manpower. 


1. Was the contractor economical or wasteful in its use 
of materials, facilities, or manpower? Explain. 


2. Was the contractor effective in controlling the quan- 
tity of materials and the amount of labor in relation to 
production? 


3. Were labor relations harmonious or troublesome? 
Discuss strikes, stoppages, or other important difficulties. 


III. REASONABLENESS OF Costs AND PROFITS 


A. Was the contractor high, above average, average, 
below average, or a low-cost producer? Discuss causes 
(such as efficiency, quality standards, specification change, 
difficulties in material supply, or labor troubles). 


Ta 


B. Were the contractor’s pricing and profit policies rea- 
sonable? Was the contractor unusually difficult in price 
negotiations? If so, give any important details. Were 
any important contracts negotiated at subnormal profit 
rates or on a ‘‘no-profit’’ basis? List and explain. 


C. To what extent did the contractor obtain business sub- 
ject to renegotiation in the face of active competition? 
Was he the ‘‘sole source’’ on any products or services 
procured? 


D. How did the contractor’s prices on renegotiable busi- 
nes compare with those of companies furnishing the same 
or similar products or services? Specify competitors and 
furnish available price comparisons. 


EK. Did the contractor accomplish significant reductions 
of controllable costs? If production volume increased, did 
the contractor give the Government the benefit of savings? 


IV. Carrran EmMPioyep 


Note. Information needed by The Renegotiation Board 
with respect to capital employed normally will be de- 
veloped from sources other than the procuring depart- 
ments. 


V. Extent or Risk AssuMED 


A. Taking into consideration contracting techniques and 
pricing policies employed, were unusual risks borne by the 
contractor? (i.e., possibility of loss due to tight pricing 
policies, increases in material and labor costs, inability to 
obtain materials, cutbacks or contract termination, inven- 
tory spoilage, obsolescence, or in connection with guaran- 
tees of quality or performance.) If so, explain. 


B. To what extent were risks of the contractor reduced 
or minimized in contracting with the Government? (i.e., 
by use of price redetermination or price escalation con- 
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tract clauses providing for upward price adjustment). 
Diseuss types of price revision clauses, ete. 


C. Did the acceptance of renegotiable contracts jeop- 
ardize the contractor’s commercial market? If so, explain 
briefly. 

D. Did the contractor bear any other important risks? 
If so, explain. 


VI. ConxrrisvuTion To THE DEFENSE EFFORT 


A. Did the contractor make any exceptional contribu- 
tions to'the defense effort? (Such as research, develop- 
ment, engineering, invention, or cooperation with the Gov- 
ernment or other contractors in supplying technical assist- 
ance.) Explain in detail. To what extent were the con- 
tributions paid for by the Government? To what extent 
will the contractor benefit therefrom? 


RENEGOTIATION BOARD REGULATIONS 
Parr 1460 Prixcretes anp Factors 1x DETERMINING 
Excessive Prorits 


* * * 


1460.2 SPECIFIC CONSIDERATIONS.—* * * 


(c) Comparisons.—In evaluating the eontractor’s per- 
formance, comparisons will be made with the prices, costs 
and profits of other contractors engaged in the production 
of the same or similar products or using the same or simi- 
lar processes. 


* * * 


1460.8 APPLICATION OF STATUTORY FACTORS; GENERAL 
pouicy.—Reasonable profits will be determined in every 
case by over-all evaluation of the particular factors present 
and not by the application of any fixed formula with re- 
spect to rate of profit, or otherwise. Renegotiation pro- 
ceedings will not result in a profit based on the principle 
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of a percentage of cost. Contractors who sell at lower 
prices and produce at lower costs through good manage- 
ment, including conservation of manpower, facilities and 
materials, improved methods of production, close control 
of expenditures, and careful purchasing will receive a more 
favorable determination than those who do not. Such fav- 
orable or unfavorable determination will be reflected in 
the profits allowed to be retained by the contractor or sub- 
contractor as nonexcessive. Claims of a contractor for 
favorable consideration must be supported by established 
facts, analyses, and appropriate comparisons. This sec- 
tion and the following sections of this part apply to all 
contractors except those whose renegotiable contracts con- 
sist only of subcontracts described in section 103(g) (3) of 
the act. For the application of the statutory factors to such 
subcontractors, see Part 1490 of this subchapter. 


1460.9 Erricrency oF CONTRACTOR.—* * * 


(b) Comment.—Favorable recognition must be given to 


the contractor’s efficiency in operations, with particular 
attention to the following: 


* * * 


(3) Reduction of costs; for example, a decrease in costs 
per unit of production or per unit of sales as between 
fiscal years and as compared with other contractors pro- 
ducing the same or similar products when the operations 
are reasonably comparable; a decrease in administrative, 
selling, or other general and controllable expenses; a de- 
crease in prices paid vendors for purchased materials and 
subcontracted items or units. (see Sec. 1460.10(b).) 


1460.10 REASONABLENESS OF COSTS AND PROFITS.—* * * 


(b) Comment.—(1) Consideration will be given to the 
reasonableness or the excessiveness of costs and profits of 
the contractor. Comparisons will be made with the con- 
tractor’s own costs and profits in previous years and with 
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eurrent costs and profits of other contractors, if such in- 
formation is available. In comparisons, . uncontrollable 
variations in labor, material, or other costs will be taken 
into account. Particular attention will be given to relative 
changes in controllable costs such as selling and general 
administrative expense. Low costs with relation to other 
contractors, when clearly established and shown to be the 
result of efficiency in management, are especially signifi- 
cant and must receive favorable consideration. Under no 
circumstances, except as provided in § 1457.8 or § 1457.9 of 
this subchapter, will the contractor’s profits or losses on 
renegotiable business in years other than the year under 
review be used as an accounting offset or adjustment in 
the determination of excessive profits for the year under 
review. 


(2) Consideration for comparative purposes will be 
given to profits of the contractor, and of the industry, on 
products and services not subject to renegotiation, espe- 


cially in cases in which the renegotiable business involves 
products or services substantially similar to those not sub- 
ject to renegotiation. In making comparisons for fiscal 
periods before those subject to the act, profits during 
World War II years will not be regarded as determina- 
tive. If the renegotiable business is not fundamentally 
different from the nonrenegotiable business and if the 
product is sold and distributed by the contractor’s normal 
channels and methods, the profit margin on nonrenego- 
tiable business is significant in renegotiation. 


* * * 


1460.14 CHARACTER OF BUSINESS.—* * * 


(b) Comment.—* * * (4) The rate of turn-over will in- 
dicate the use of plant, materials, and net worth. A low 
rate of turn-over may indicate more complete integration 
in production or may be related to the type of the product 
and the nature of the manufacturing process. A high rate 
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of turn-over may indicate a relatively smaller manufactur- 
ing contribution or, by comparison with other manufac- 
turers of similar products, a relatively greater efficiency. 


Part 1480 Conrro, or RENEGoTIATION REcorDs AND 
InrorMation Contarvep THEREIN 


1480.4 Accrss To RENEGOTIATION RECORDS.—(a) The pub- 
lie.—Upon request to the Secretary of The Renegotiation 
Board, Washington 25, D. C., any person may inspect dur- 
ing usual business hours, at the office of the Secretary, 
a copy of the transcript of any official Board actions 
granting exemptions of contracts from renegotiation under 
the act, except in cases where such Board action is of 
a nature required to be held confidential for good cause. 
The purpose of this paragraph (a) is to make available 
for public inspection Board actions on applications for 
exemptions, when such actions are not issued as regula- 
tions and are not required to be held confidential for good 
cause. 


(b) Departmental procurement personnel.—Any De- 
partment named in or designated pursuant to section 103 
(a) of the act may be afforded access to documents in the 
custody of the Board when such Department determines 
that such assistance is necessary to further its procure- 
ment activities. Credentials duly issued to employees of 
any such Department for such purpose will be honored 
accordingly. 


(ce) Departments performing renegotiation functions. — 
Any Department named in or designated pursuant to sec- 
tion 103(a) of the act and any Department named in a 
_ prior Renegotiation Act will be afforded access to docu- 
ments in the custody of the Board when any such agency 
determines that such access is necessary to the performance 
, of duties imposed on it by the several acts under which 
such documents were obtained. Credentials duly issued 
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to employees of any such agency for such purpose will 
be honored accordingly. 


(d) Persons properly and directly concerned in renego- 
tiation.—Persons properly and directly concerned in any 
renegotiation proceeding, or their duly authorized repre- 
sentatives, may apply in writing to the Secretary of The 
Renegotiation Board for access to records of such proceed- 
ing. Access will be granted at times and places which are 
convenient in the light of the physical location of the 
records to which access is sought. Access will not be 
furnished under this paragraph (d) to memoranda and 
reports prepared by Government employees for use within 
the Government or to any other material which, in the 
opinion of the Board, should be held confidential for good 
cause. A person will not be deemed properly and directly 
concerned in any renegotiation record unless it relates to 
renegotiation of the contracts of such person, or of a part- 
nership or joint venture in which he was a partner or joint 
venturer during the period renegotiated, or unless the 
person has such other pecuniary interest in the result 
of a renegotiation proceeding that, in the opinion of the 
Board, he would be caused unreasonable hardship by being 
denied access to records relating thereto. 


1480.5. AFFORDING ACCESS TO DOCUMENTS PURSUANT TO 
SUBPOENA OR OTHER JUDICIAL PROCESS.—Subpoenas duces 
tecum, or other judicial process constituting a demand for 
aceess to or the production of documents in the custody of 
the Board, are properly to be served upon the Chairman of 
the Board. No person, notwithstanding that he may have 
physical possession of such documents, is authorized to 
afford access thereto or to produce the same pursuant to 
subpoena duces tecum or other judicial process except 
upon authorization or direction from the Chairman of the 
Board. Whenever a subpoena or other process demand- 
ing the production of documents which are in the custody 
of the Board, whether issued by a Federal court, State 
court, or administrative tribunal, is served upon any per- 
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son, other than said Chairman, having possession of such 
documents, such person will appear in such court or tri- 
bunal and respectfully decline to present such documents, 
basing his refusal upon this regulation and pointing out 
that the Board’s regulation makes provision for the serv- 
ing of subpoenas upon its Chairman. 


Parr 1473 CiEaraNce PRocepure 


* * * 


1473.2 DrTERMINATION BY REGIONAL BOARD.—(a) Class 
A cases (cases involving over $800,000.00 of renegotiable 
sales).—When a Regional Board determines in a Class A 
ease that the contractor has not realized excessive profits 
for the fiscal year under review, the Regional Board will 
notify the Board of the Regional Board’s determination 
and submit a report of the case to the Board. The Re- 
gional Board will notify the contractor of the action taken 
by the Regional Board. Upon receipt of notification from 
a Regional Board of the determination of such Regional 
Board that the contractor has not realized excessive profits, 
the Board will consider the case and notify the Regional 
Board either that it is in accord with the determination or 
that it has not satisfied itself that the determination is 
correct. In the former event, the Regional Board will em- 
body its determination in a clearance. In the latter event, 
the Board will direct the Regional Board to advise the 
contractor that a different determination may be made. 
In such case, the Board, in its discretion, will either direct 
the Regional Board to conduct further proceedings in the 
matter or reassign the case to the Board. In the latter 
event, the applicable procedure will be that set forth in 
section 1472.4 of this subchapter. 


(b) Class B cases.—When a regional Board determines 
in a Class B case that the contractor has not realized ex- 
cessive profits for the fiscal year under review, the Re- 
gional Board will embody its determination in a clear- 
ance. 
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Part 1499 Sratrures, Orpers, anp DELEGATIONS 


1499.50 DELEGATION BY THE RENEGOTIATION BOARD TO RE- 
GIONAL BOARDS. 


Delegation Of Authority With Respect To Certain 
Functions, Powers And Duties 


Pursuant to section 107(d) and (f) of the Renegotiation 
Act of 1951: 


1. There are hereby created six Regional Boards which 
shall consist of five members each, and which are hereby 
designated as the Boston Regional Renegotiation Board, 
the Chicago Regional Renegotiation Board, the Detroit Re- 
gional Renegotiation Board, the Los Angeles Regional 
Renegotiation Board, the New York Regional Renegotia- 
tion Board and the Washington Regional Renegotiation 
Board, respectively. 


2. For the purpose of this delegation: 


(a) The term ‘‘Board’? means The Renegotiation 
Board. 


(b) The term ‘‘Regional Board’? means a Regional 
Board created by the Board by section 1 of this delegation. 


3. The Board hereby delegates to each Regional Board 
the following functions, powers, and duties: 


(a) To conduct renegotiation under the Renegotiation 
Act of 1948 and the Renegotiation Act of 1951 with the con- 
tractor or subcontractor in any case which is assigned by 
the Board to such Regional Board. 


(b) To make a determination of excessive profits with 
respect to any such contractor or subcontractor. 


(ce) To issue clearances and enter into refund agree- 
ments embodying determinations of excessive profits made 
by such Regional Board in cases designated by the Board 
as Class A cases, Provided, That the Board in each ease 
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has advised the Regional Board that the Board is in accord 
with such determination. 


(d) Subject to such review as may be prescribed by the 
Board by regulations, to issue clearances, enter into re- 
fund agreements, or issue unilateral orders embodying de- 
terminations of excessive profits made by such Regional 
Board in cases designated by the Board as Class B eases. 


4. No function, power or duty herein delegated shall be 
redelegated. 


5. This delegation is subject to revocation or modifica- 
tion in whole or in part at any time. 


Y 


BRIEF AND APPENDIX FOR THOMAS COGGESHALL, 
CHAIRMAN OF THE RENEGOTIATION BOARD 


IN THE 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14958 
Borrne AmPuane CoMPaNy, APPELLANT, 
v. 


THoMaS CoccesHaLt, Chairman, The Renegotiation Board, 
APPELLEE 


No. 15311 ( 3 G 
Tomas CoccrsHaLL, Chairman, The Retibotitee B 4 


APPELLANT, 
Vv. 


Borinc AIRPLANE COMPANY, APPELLEE 
No. 15312 
Borine AIRPLANE CoMPANY, CROSS-APPELLANT, 
v. 


Txomas CoccEsHaLL, Chairman, The Renegotiation Board, 
CROSS-APPELLEE 


ON APPEALS FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Uni —— 
nited States Court Of AppeakarGE COCHRAN DouB, 
For the 


ee Assistant Attorney General, 
District of Columbia Cireyig OLIVER GASCH, 


United States Attorney 
FILED OCT3 04959 SAMUEL D. SLADE, 
JOHN G. LAUGHLIN, JR, 


Attorneys, 
vy) Meinl? Department of Justice, 
CLERK 


Washington 25, D.C. 


STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the Chairman of The Renegotiation 
Board, the questions presented are: 


1. Whether in the Tax Court or the District Court there 
was a showing of necessity which would justify ordering 
the Chairman of The Renegotiation Board to produce 
reports, correspondence and data in The Renegotiation 
Board’s files relating to the renegotiation of Boeing Air- 
plane Company when the Chairman has filed a claim of 
privilege and the Chairman and the Board have determined 
that disclosure of the demanded material would be injurious 
to the public interest and that the material should be held 
confidential for good cause. 

2. Whether reports, correspondence and data acquired 
and compiled by The Renegotiation Board in connection 
with Boeing’s renegotiation are privileged and not sub- 
ject to compulsory production and disclosure in a de novo 
proceeding in the Tax Court to determine Boeing’s ex- 
cessive profits, if any. 

3. Whether, by reason of the Board’s participation in the 
proceedings in the Tax Court, the reports, correspondence, 
and data acquired and compiled by the Board, in whole or 
in part, ceased to be privileged and became subject to com- 
pulsory production in the Tax Court. 


I. The judgment of January 7, 1959, is correct. because there 
has been no showing of necessity for invading the area - 
covered by the claim of privilege which underlies the 
Chairman’s refusal to comply with the subpoena 

A. The material covered by the subpoena is not essen- 
tial or necessary to the Tax Court’s determina- 
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v. 


Boztve Ampraxe CoMPany, APPELLEE 
No. 15312 
Bozmxe Amrnane Company, CROSS-APPELLANT, 


v. 


Tomas Cocczsnatt, Chairman, The Renegotiation Board, 


CROSS-APPELEEE 


” 


ON APPEALS FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF AND APPENDIX FOR THOMAS COGGESHALL, 
CHAIRMAN OF THE RENEGOTIATION BOARD 


JURISDICTIONAL STATEMENT 


This is a suit by the Boeing Airplane Company to en- 
force compliance with a Tax Coart subpoena which would 


a 
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require the Chairman of The Renegotiation Board to pro- 
duce inthe’ Tax ‘Court -written information acquired and 
compiled by the Board:in the course of administratively 

ining’ Boeing’s excessive profits for 1952 (J.A. +9). 
The jurisdiction of the district court is invoked under 26 
U.S.C. 7604(a). On the Government’s motion to dismiss, 
or\in -the alternative, for summary judgment (J.A‘ 11-24), 
the-distriet court, on January 7, 1959, granted the Govern: 
ment’s:motion for summary judgment and dismissed ‘the 
Boeing: petition ‘with prejudice (J-A. 31-32): On Boeing’s 
subsequent motion to vacate and set aside the judgment 
of January 7, filed under Rule 60(b), Fed: Rules Civ. Proe.; 
(J:A.-33-50), the: district court, on May 11, 1959, vacated 
and set aside the prior Judgment and ordered the Chairman 
of The Renegotiation Board to produce before the Tax 
Court ‘all reports, letters, and all other papers”’ submitted 
to: the Board-by the Air Force (J.A. 60). - The court de- 
clined -to require the production of other data sought by 
the Boeing subpoena (J.A. 60)... Boeing has appealed from 
the order: of January 7, the Chairman has appealed from 
the order-of May 11,-and Boeing has cross-appealed from 
the: May *11 order. |The jurisdiction of this Court on the 
several appeals rests upon 28 U.S.C. 1291. 


COUNTERSTATEMENT: OF THE -CASE 


tion’ of the Tax Court to obtain a de novo determination 
of the amount, if any, of Boeing’s ‘excessive profits. ‘On 
_ September 29, 1958, a subpoena issued from the Tax Court 
_ and was ‘served upon Thomas Coggeshall, Chairman ‘of 
_ The Renegotiation Board commanding that the Chairman 
appear in Seattle, Washington, “‘then and there to testify” - 
_ on behalf of Boeing in the Tax Court preseeding and that 
_ he bring with him “all’ the reports, correspondence and 

data in-or constituting ‘the files of the Los Angeles Rene- 
_ gotiation Board and-The Renegotiation Board of the United 
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States in eonnection with the renegotiation of Boeing * 
for-the year 1952 (J.A.8). -The reference in the subpoena 
to the Board’s files was. all-inclusive except that it excluded 
‘any Federal income tax data of the character described 
in Renegotiation Board. cegaiateoms Section 1480.3 [32 
C.F.R. 1480.3]’’ (J.-A. 8-9). 

Compliance with the subpoena was set for October 20, 
1958. (J.A.-8). Department of Justice: Attorneys, repre- 
senting the Board and its Chairman, moved to quash the 
subpoena for the reasons set forth in the Chairman’s letter 
of October 8, 1958, to. the Attorney General (J-A. 21-23). 
In the Chairman’s letter, he states that “disclosure of the 
information described in the subpoena, all of which was 
assembled to aid the Board im ‘reaching a determination, 
would inhibit the individual members of the Board in:their 
deliberations. It would also tend to diseourage-the staffs of 
this Board and of other Government’ agencies preparing 
such data from giving complete and candid advice, and 
would thereby tend to impede the Board in carrying out 
its responsibilities under the [Renegotiation] Act’? (J.A: 
22). Additionally, the Chairman stated that compliance 
with the subpoena would require disclosure of the facts and 
the Board’s determinations in cases involving contractors 
other than Boeing, and deprive other contractors of the 
protection against disclosure provided by Part 1480 of the 
Board’s Regulations (32 C.F.R. 1480) thereby handicap- 
ping the Board in the future in obtaining information from 
such contractors (J.-A. 23). ‘‘Since the determinations, of 
the. Board are of necessity based primarily upon informa- 
tion furnished by. the contractors themselves, any. such. 
disclosure would jeopardize the eapacity: of. the Board to 
discharge its functions under the Act’? (J.A. 23). In con- 
elusion, the Chairman stated that:compliance with an order 
or subpoena should be refused for the reasons that: com- 
pliance ‘‘would be injurious to the public interest”” (J.A. 
23) and that the material requested in the subpoena. ‘‘should 
be. held confidential for good canse’’ (JA. 23). 

The Tax Court (Judge Withey).denied the motion to 
quash the subpoena (J.A..29).._ The Court, was subsequently 


4 


advised -that after careful consideration the Chairman 
respectfully declined to comply with the subpoena and that 
the position taken rested upon a claim of privilege, sub- 
stantive in nature (J.A. 29). 


10). An order to show cause (per Judge Pine) issued on 
November 7, returnable on December 8, 1958 (J.A. 10-11). 
On December 5, 1958, the Chairman moved to dismiss 
Boeing’s petition, to vacate the order to show cause or, 
in the alternative, for summary judgment (J.A. 24). : 

The Chairman’s motion in the district court was: based 
upon the Chairman’s verified answer and plea to the show 
cause order filed on December 5 (J.A. 11-18). In this 
answer nine defenses to the action were posed, four of 
which are presently pertinent: (1) The material sought 
by the subpoena is irrelevant and immaterial to the issues" 
in the Tax Court proceeding (J.A. 16) ; (2) disclosure of the 
material sought by the subpoena is forbidden by Rene- 
gotiation Board regulation (J.A. 17); (3) Boeing failed to . 
show the necessity for disclosure of the material sought by 
the subpoena (J.A. 17 ); and (4) that, except for material 
furnished by and correspondence with Boeing, the material 
sought was privileged for reasons set forth in the Chair- 
man’s letter of October 8, 1958, to the Attorney General. 

On January 7, 1959, J udge Tamm issued an order grant: 
ing the Chairman’s motion for summary judgment and dis- 
missing, with Prejudice, Boeing’s petition (J.A. 31-32). 
Boeing’s appeal from this order (J.A. 32) is docketed in 
this Court as No. 14,558. 

2. On March 6, 1959. 
Fed. 
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60). The order requires the Chairman to produce before 
the Tax Court ‘‘all reports, letters, and all other papers 
submitted in behalf of or by the Air Materiel Command or 
other United States Air Force office or command to the Los 
Angeles Regional Renegotiation Board or The Renegotia- 
tion Board in connection with the renegotiation of proceeds 
of contracts of Boeing Airplane Company with the United 
States received in 1952 * * *’’ (J.A. 60). In an opinion de- 
livered from the bench (J.A. 55-59), Judge Holtzoff ex- 
pressed the view that the communications between the Air 
Force and the Board ceased to be privileged because Gov- 
ernment counsel, in the proceedings before the Tax Court 
between January 5 and January 19, 1959, called as wit- 
nesses certain officers and employees of the Air Force who, 
Boeing claimed, contributed information on which Air 
Force reports were based (J.A. 57). ‘‘* * * [T]his series 
of events’’, the court said, ‘‘has drastically and radically 
changed the situation and * * * no privilege may be as- 
serted in respect to the reports in the present status of the 
case’”’ (J.A. 57). From Judge Holtzoff’s order of May 11, 


1959, the Board (J.A. 60) has appealed (Docket No. 15311) 
and Boeing (J.A. 61-62) has filed a cross-appeal (Docket 
No. 15312).? 


STATUTES AND REGULATIONS INVOLVED 


The Renegotiation Act of 1951, 65 Stat. 7, as amended, 
50 U.S.C. App. 1211, e¢ seg., and the Regulations of The 
Renegotiation Board, 32 C.F.R. 1451, et seqg., are set forth, 
in relevant part, in the Appendix, infra, pp. 48-53, 55-61. 
Section 3 of the Administrative Procedure Act, 60 Stat. 238, 
5 U.S.C. 1002, appears in the Appendix, imfra, p. 54. 


2The Tax Court proceedings were recessed on January 19, 1959, 
and, pending disposition of this litigation, are presently 
until March 15, 1960. The Tax Court record is being held open 
for the limited purpose of permitting Boeing to offer rebuttal evi- 
dence which may be produced under the subpoenas issued to the 
Chairman and to the Secretary of the Air Force (J.-A. 46). Addi- 
tionally, the Tax Court record remains open for further cross 
examination of two of the Board’s witnesses (J.A. 42-43). 
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STATEMENT OF POINTS 


1. The district court erred in its order entered on 
May 11, 1959, vacating and setting aside a prior 
order of the district court entered on January 7, 
1959. 2 

. The district court, in its order of May 11, 1959, erred 
in holding that Thomas Coggeshall, Chairman, The 
Renegotiation Board, is required to produce before 
the Tax Court certain data submitted by the Air 
Foree to the Los Angeles Regional Renegotiation 
Board, or The Renegotiation Board, at the Board’s 
request, in connection with the renegotiation pro- 
ceedings involving the Boeing Airplane Company. 

. The district court erred in holding that the privi- 

leged character of the data covered by the subpoena 
issued by the Tax Court was, in part, waived by 
reason of certain testimony adduced in the Tax 
Court proceedings. 


SUMMARY OF ARGUMENT 


On the ground of privilege, the Chairman of The Rene- 
° gotiation Board declined to comply with a Tax Court sub- 
_ poena which (exclusive of Federal Income Tax data) would 
| Fequire the production of all reports, letters, recommenda- 
_ tions, analyses, studies, correspondence, and written infor- 
_ mation in the Board’s files relating to the administrative 
_ Fenegotiation of Boeing’s 1952 contracts with the Air Force. 
_ The claim of privilege was reasserted in the district court 
_ on Boeing’s petition in that court to enforce the subpoena. 
_ The district court by judgment order entered on J; anuary 7, 
_ 1959, refused to enforce the subpoena and granted the 
 Chairman’s motion for summary judgment. On Boeing’s 
- motion, a different judge of the district court, on May 11, 
1959, vacated and set aside the prior jadgment, and ordered 
_ the Chairman to produce before the Tax Court all Air 
_ Force data submitted to the Board in connection with the 
Board’s renegotiation of Boeing’s 1952 contracts. 
Appraised in the light of the governing principles appli- 
able to cases of this sort, as enunciated by the Supreme 


T 


Court (Unitel States v. Reynolds, 345 US. 1), the judgment 
of January 7, 1959, is correct and the subsequent order of 
May 11, is erroneous. 

I 


There is a complete absence of any showing of necessity 
for the production and disclosure of the subpoened data. 
The case is, therefore an inappropriate one for judicial 
inquiry into, or determination of, the substantive merits 
of the claim of privilege asserted by the Chairman in this 
case. 

A. The data which Boeing seeks is not essential to the 
Tax Court’s determination of Boeing’s excessive profits. 
The Tax Court’s function in renegotiation cases is to rede- 
termine, de novo, the amount, if any, of a contractor’s ex- 
cessive profits; it does not sit as a court of review of the 
Board’s determination. The Tax Court’s determination 
will be based exclusively upon the evidence before it and 
without regard for what may or may not have been before 
or available to the Board. 

B. In keeping with the de novo function, the Tax Court 
has consistently regarded data and information before the 
Board as immaterial and irrelevant to its determination. 
It has said in relation to the material covered by the Boeing 
subpoena that “‘the internal workings of the Board * * * 
are not material and I won’t listen to any matter concern- 
ing that renogotiation proceeding, or their documents 
which go to that point, or are preliminary or subsequent to 
that renegotiation’’ (J.A. 26). Thus, there can be no mis- 
take that the Tax Court considers the Board’s files im- 
material in its proceedings; and it is otherwise clear that 
the data is inadmissible as evidence in that tribunal. 
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There is no occasion for inquiring into, or determining 
the validity of, the Chairman’s claim of privilege asserted 
in this case because of the absence of a showing of neces- 
sity. If, however, the Court concludes otherwise the claim 
of privilege must be sustained. 


+ 3 


A. The privilege asserted by the Chairman relates to 
documents and material which, as a class, have been recog- 
nized by the courts as not being subject to compulsory 
production. Production and disclosure would be contrary 
to Board regulations, and would deprive other contractors 
of the protection against disclosure provided by the Board’s 
regulations. In addition, the privilege relates to documents 
and materials recognized by Congress, in the Administra- 
tive Procedure Act, as being excepted from the require- 
ments of public or private disclosure or availability. 

B. The Chairman and the Board are of the opinion that 
compliance with the subpoena would be injurious to the 
public interest. This is a valid and recognized ground for 
invoking the privilege which should be respected by the 
Court. The Chairman has concluded that disclosure of 
the subpoenaed data would impede the Board in its delibera- 
tions, would inhibit the Board’s staff and the staffs of other 
government agencies, from giving unreserved, candid, and 
complete advice, reports and counsel to the Board. In 
addition, the Board would, in the future, be handicapped in 
obtaining essential information from contractors further 
jeopardizing the Board’s capacity to discharge its statu- 
| tory functions. These considerations provide a rational 
_ basis for the Board’s opinion that it would be injurious 
_ to the public interest to comply with the subpoena. The 
_ public interest, on balance, far outweighs the private inter- 
_ est or need, if any, which Boeing has in requiring produc- 
tion and disclosure. 

saa 


The privilege was validly asserted prior to the com- 
mencement of the Tax Court hearing and nothing which 
_ transpired in the course of that hearing provides a basis 
_ for infering that the privilege was waived. The Govern- 
_ ment did not introduce evidence taken from the Board’s 
files and the Board’s files contain no document or com- 
munication signed by any of the Government’s witnesses 
_ in the Tax Court. The lack of necessity for invading the 
claim of privilege should have been as apparent on May 11, 


9 


1959, as it was on’ January d 1959. The district court’s 
conclusion that the privilege was waived as to Air Force 
data, submitted on the Board’s request, is without founda- 
tion and appears to rest upon the erroneous apprehension 
that the Tax Court sits in review of the Board’s determina- 
tion. 

ARGUMENT 

The Tax Court’s subpoena which Boeing seeks to en- 
force would require the production and disclosure of every 
written document in the files of The Renegotiation Board 
which relate to the renegotiation by the Board of contracts 
between Boeing and the Air Force. Confronted with this 
sweeping and all-embracing demand upon its files, follow- 
ing the refusal of the Tax Court to quash the subpoena, 
the Chairman of The Renegotiation Board respectfully 
declined to comply with the subpoena on the ground of 
privilege. In the district court, on Boeing’s petition to en- 
force the subpoena, the claim of privilege was again as- 
serted. In the district court, and in the Tax Court as well, 
the claim of privilege was asserted by the Chairman fol- 
lowing a personal examination of the material covered by 
the subpoena and a determination by the Chairman and the 
Board that disclosure would inhibit the individual members 
of the Board in their deliberations; would tend to dis- 
courage the staff of the Board and other Government 
agencies from giving complete and candid advice; that dis- 
closure would greatly handicap the Board in the future in 
obtaining information from contractors subject to the Re- 
negotiation Act, and that disclosure would be contrary to 
Section 1480.4(d) of the regulations of The Renegotiation 
Board (App. infra, p. 57). ‘For these reasons, the Chair- 
man and the Board are of the opinion that disclosure of the 
material which is the subject of the subpoena would be in- 
jurious to the public interest and that material should be 
held confidential for good cause (J.A. 22-23). 

The district court (per Judge Tamm), on January 7, 1959, 
declined to enforce the subpoena, granted the Chairman’s 
motion for summary judgment, and dismissed Boeing’s 
petition with prejudice. The judgment of January 7 was, 
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_ however, vacated by the district court (per Judge Holtzoff), 
_ byorder filed on May 11. In the ensuing parts of this 

Brief, it shall first be our purpose, in response to Boeing’s 
_ appeal, to demonstrate the correctness of the judgment of 
_ January 7; secondly, we shall show that.the order of May 
_ U1, which prompted the Chairman’s appeal, was erroneous 
_ insofar as it vacates the prior judgment and requires the 
_ production and disclosure of all Air Force reports, letters 
and papers submitted to The Renegotiation Board in con- 
"nection with Boeing’s renegotiation for 1952. 


The judgment of January 7 is wholly consistent with the 
principle enunciated by the Supreme Court in United 

_ States v. Reynolds, 345 U.S. 1, that it is improper for a 
, court to invade the area of an asserted privilege, and to 
force ‘ta showdown”’ on a government claim of privilege, 
in the absence of a “‘showing of necessity’? (345 U.S. at 11). 
The Reynolds case involved a suit against the United States 
under the Federal Tort Claims Act and the particular ques- 
tion arose in the context of a pre-trial discovery and a privi- 
lege asserted for military secrets. Under Rule 34, Fed. 
Bales Civ. Proe., pre-trial production of documents ““not 
privileged”’ may be compelled upon a showing of ‘‘good 
eause’’, The Supreme Court stated in the Reynolds case 
that it was dealing with but one type of privilege which was 
well established in the law of evidence, namely, the privi- 
lege against divulging military secrets (345 U.S. at 6-7). 
‘With respect to that particular privilege, the Court held 
that ‘‘even the most compelling necessity”? could not justify 
invasion of the area of privilege if the court were ultimately 
satisfied that military secrets were at stake (345 U.S. at 11). 
As respects other assertions of privilege, such as that which 
this case presents, the Court observed ‘‘In each case, the 
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showing of necessity which is made will determine how far 

the Court should probe in satisfying itself that the occasion 
_ for invoking the privilege is appropriate’’ (Ibid.). If the 

information sought is not essential to the decision in the 

ease, if there is ‘‘an available alternative’ by which ‘‘evi- 

dence’’ can be obtained without ‘‘forcing a showdown in 
- the claim of privilege’’ any doubt should be resolved in 
favor of the Government’s claim (Ibid.). When appraised 
in the light of these considerations, it is clear that the pres- 
ent case is an inappropriate one to force a showdown on 
the claim of privilege which has been asserted. Overby v. 
United States Fidelity and Guaranty Co., 224 F. 2d 158, 163 
(C.A. 5) ; Mitchell v. Roma, 265 F. 24.633 (C.A. 3) ; Appeal 
of United States Securities & Exchange Com’n., 226 F. 2d 
501, 518-520 (C.A. 6). 


A. The Material Covered by The Subpoena Is Not Essen- 
tial Or Necessary To The Tax Court’s Determination 
Of Boeing’s Excesswwe Profits. 


Dissatisfied with the Board’s determination that it re- 
ceived excessive profits in 1952, Boeing exercised its statu- 
tory right under the Renegotiation Act of 1951 and sought 
a redetermination in the Tax Court of the amount, if any, 
of its excessive profits. (50 U.S.C. App. 1218). In the Tax 
Court alone resides the final authority to determine the 
amount, if any, of excessive profits received by a contractor 
subject to the Act. The nature of the Tax Court proceed- 
ings goes far toward demonstrating that the Board’s files 
are not in any way necessary to its excessive profits deter- 
mination. 

The Tax Court’s jurisdiction is derived from 50 U.S.C. 
App. 1218 which empowers the court to determine excessive 
profits, if any, in an amount “‘either less than, equal to, or 
greater than that determined by the Board.” It is of par- 
ticular significance that the court in making its determina- 
tion does not act as a court of review of the Board’s deter- 
mination; on the contrary, 50 U.S.C. App. 1218, expressly 
provides that a ‘‘proceeding before the Tax Court: *:*:* 
shall not be treated as“a proceeding to review the deter- 
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mination of the Board, but shall be treated as a proceeding 
de novo.’’ : This provision of the 1951 Act is identical to 
provisions in predecessor Renegotiation Acts (50 U.S.C. 
App: 1191 (e); 50: U.S:C. App. 1193(e)) as to which the 
Supreme Court has said (Lichter v. United States, 334 U.S. 
742,791): 
* *-* Consistent with the primary need for speed and 
definiteness in these matters, the original administra- 
tive determinations by the respective Secretaries or 
by the Board were intended primarily as renegotiation 
in the course of which the interested parties were to 
have an opportunity to reach an agreement with the 
' Government. or in connection with which the Govern- 
‘ment, in the absence of such an agreement, might an- 
nounce its unilateral determination of the amount of 
excessive profit claimed by the United States. This 
initial proceeding was not required to be a formal pro- 
ceeding producing a record for review by some other 
authority. In lieu of such a procedure for review, the 


Second Renegotiation Act provided an adequate oppor- 
tunity for a redeterminati of the excessive profits, if 
any, de novo by the Tax Court. ** * {Emphasis added.] 


Similarly, the Tax Court has said (Providence Wool Comb- 
img Co. v. Secretary, 14 T.C. 979, 997, 998) : 


In Lichter v: United States, supra, pp. 791, 792, the 
Supreme Court said that the original administrative 
determinations ‘‘were intended to serve primarily as 
renegotiations in the course of which the interested 
parties were to have an opportunity to reach an agree- 
ment with the Government,”’ in the absence’ of which 
a unilateral determination of excessive profit could be 
made; that the initial Proceeding was not required to 
be a formal proceeding producing a record for re- 
view; and that, in liey of such review procedure, pro- 
vision was made by the Congress for a redetermina. 
tion of excessive profits, if any, de novo by the Tax 
Court. It is held that the alleged irregularities in 
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the. administrative procedure do not render the unila- 
eral determination void. The petitioner has availed 
itself of the statutory remedy provided by section 
403(e) of the Renegotiation Act by filing a petition 
for a redetermination in this Court, and has received 
a hearing in this Court. The respondent has sub- 
mitted evidence under his burden of proof. Upon 
all of the evidence adduced, we have made findings 
of fact, and have considered all of the issues presented 
by the pleadings. The ultimate decisions are made 
independently and upon the record made in this pro- 
ceeding. See Bibb Manufacturing Co., 12 T.C. 665, 
672. [Emphasis added.] 

By , 

There can, then, be no mistake as to the character of the 
Tax Court proceeding: The Tax Court’s determination of 
a contractor’s excessive profits is made on the basis of 
evidence adduced before it by the parties,? not on the rec- 
ord or the sufficiency of a record made before the Board 
—an administrative body whose responsibility is not—like 
the Tax Court—exclusively to make a. determination of a 
contractor’s excessive profits but a body charged by 
statute with the additional preliminary responsibility of 
endeavoring through negotiation and renegotiation to 
reach an amicable agreement with the contractor with re- 
spect to the elimination of excessive profits. 50 U.S.C. 
App. 1215; see, Providence Wool Combing Co. v. Secre- 
tary, 14 T.C. 979, 997. 

With an exception not here relevant, the Board is ex- 
cluded from the operation of the Administrative Pro- 
cedure Act,® and proceeds with an informality foreign to 
a judicial or quasi-judicial body. From the contractor 
and contracting agencies of the Government, the Board 
compiles a mass of data untested by evidentiary rules, 
all to the end that it may better discharge its statutory 


- ? Bibb Manufacturing Co. v. Secretary of War, 12 T.C. 665, 674; 
Providence Wool Combing Co. v. Secretary, 14 T.C. 979, 997. 
350 U.S.C. App. 1221. 
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proceedings, the Tax Court for fifteen years has deter- 
mined contractors’ excessive profits without the slightest 
hint that it was hindered in its determinations by the in- 
accessibility of the Board’s files. 


an ‘‘appellate agency 
the statute, 50 U.S. 


& review of the Board’s 

States, 334 U.S. 742, 791. 

Boeing’s attempt to show a necessity for producing the 
data covered by its subpoena by converting the Tax Court 
into a review tribunal clearly must fail. And Blair y. 
Oesterlein Co., 275 US. 220, affirming and modifying, 17 
F. 2d 663 (C.A. D.C.), hardly suports a contrary ruling. 
That case, as the Supreme Court’s decision makes clear 
(275 U.S. at 226-227), turned upon statutory factors 
foreign to this case. Thus the principal question (275 
U.S. at 225) was whether, as a matter of statutory inter- 
pretation, a particular deficiency determination by the 
Commissioner of Internal Revenue was subject to appellate 
review by the Board of Tax Appeals. In support of the 
argument that there was no review (275 U.S. at 226), the 
Commissioner relied, inter alia, upon the confidential na- 
ture of returns of taxpayers which were Protected from 
publication by the revenue acts. The privileged char- 
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acter of the returns was ‘‘thought to preclude a construc- 
tion of the appeal statute’? which would result in publica- 
tion (275 U.S. at 226). In upholding the reviewability of 
the Commissioner’s determination the Supreme Court 
gave little weight to the Commissioner’s argument, saying 
(275 U.S. at 227): 


°° * Neither the. statute [prohibiting disclosure of tax 
information] nor the practice of the Department sug- 
gests the existence of any governmental policy with 
respect to the use of the returns as evidence in any 
way inconsistent with the provisions of the statute 
authorizing the Board of Tax Appeals to hear appeals 
and conduct proceedings which are judicial in char- 
acter. 


Unlike this case, the subpoena in Oesterlien was not re- 
sisted on grounds of privilege but upon grounds which 
questioned the jurisdiction of the Board of Tax Appeals. 
A further distinction is that the documents which were 
the subject of the subpoena were ‘‘concededly relevant,”’ 
indeed, probably absolutely necessary, to the discharge of 
the Appeal Board’s broad power to review the Commis- 
sioner’s findings (275 U.S. at 224). In contrast, the data 
available to The Renegotiation Board and the Board’s 
deliberations are not a proper basis for the Tax Court’s 
determinations and have, as we next show, consistently 
been viewed by the Tax Court as immaterial and irrele- 
vant to its determination. 


B. The Tax Court Has Consistently Viewed Matter Relat- 
ing To The Board Proceedings As Irrelevant and 
Immaterial. 


1. Had Congress intended the Tax Court to act as a 
review tribunal it would have so provided; it has, how- 
ever, provided otherwise and the Tax Court, accordingly, 
has consistently, and properly, viewed the proceedings of 
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the Board as immaterial and irrelevant.‘ Though the 
sweeping scope of the Boeing subpoena renders this case 
distinct in Tax Court annals, the basic problem here is 
“not otherwise unique. 

In prior Tax Court cases, contractors have been uni- 
formly unsuccessful in their varying efforts to inquire 
into the Board’s proceedings. Thus, the Tax Court has 
denied a contractor’s motion for the issuance of a sub- 
poena duces tecum which would have directed the Chair- 
man to produce data in the Board’s files relating to com- 
petitors’ sales, costs, profits and balance sheet information. 
Mente & Co., Inc., et al. v. The Renegotiation Board, Tax 
Court Docket Nos. 943-R, 944-R. The Court has denied 
an application to take depositions of the Chairman, the 
Secretary of the Board, the Board’s deputy director of 
the Office of Review, the Board’s general counsel, and a 
member of the general counsel’s staff to show that the 
Board in its excessive profits determination relied on ex- 
tracts of proceedings before a Federal grand jury, FBI 
reports, and matter from the files of the Maritime Com- 
mission and other Government agencies. Peter Thompson 
v. The Renegotiation Board, Tax Court Docket No. 936-R. 

In Stuart Oil Co. v. Board of Directors, Reconstruction 
Finance Corp., et al., Tax Court Docket Nos. 484-R, 493-R, 
702-R, the court excluded testimony to show how the 
Board, at renegotiation conferences with the contractor, 
classified the contractor; testimony as to the Board’s 
method of segregating renegotiable business from non- 
renegotiable business was similarly excluded; and in the 
same proceeding the Tax Court excluded testimony to 
show the figures used in the administrative proceeding in 
determining the contractor’s renegotiable sales, costs and 


*When the Board makes a determination by order of a con- 
tractor’s excessive profits, upon request, the Board is required to 
_ furnish the contractor with a statement of the Board’s determina- 
_ tion, of the facts used as a basis therefor, and of the reasons for 
such determination. 50 U.S.C. App. 1215. However, “Such state- 
ment shall not be used in The Tax Court of the United States as 
proof of the facts or conclusions stated therein” (Ibid.). 
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profits. And in Douglas Aircraft Co., Inc. v. The Renego- 
tiation Bard, Tax Court Docket No. 958-R, the Tax Court 
struck from the contractor’s petition, as immaterial, al- 
legations relating to the acts, deliberations, considerations, 
and reports of the Los Angeles Regional Renegotiation 
Board and The Renegotiation Board. 

In this case, Judge Withey, consistent with prior rulings 
of the Tax Court, made abundantly clear the court’s posi- 
tion as to the materiality and relevancy of the data sought 
by Boeing (J.A. 26): ‘** * * I will and intend to rule con- 
sistently that proceedings between the Board and the 
Los Angeles Board, the internal workings of the Board 
with respect to any previous renegotiation of the contracts 
here in issue are not material and I won’t listen to any 
matter concerning that renegotiation proceeding, or their 
documents which go to that point, or-are preliminary or 
subsequent but connected to that renegotiation. * * *”? 
[Emphasis supplied.] This statement was made expressly 
in relation to the data embraced by the Boeing subpoena 
and confirms the immateriality of the Board’s files, as 
such, to the Tax Court’s determination. Thus, the Tax 
Court appreciates, if Boeing does not, its function in re- 
negotiation matters: ‘‘The ultimate decisions are made 
independently [of the Board] and upon the record made 
in this [Tax Court] proceeding.’”? Providence Wool 
Combing Co. v. Secretary, 14 T.C. 979, 998. 

2. The immateriality, and hence the inadmissibility, of 
the demanded data to the Tax Court’s determination pro- 
vides strong reason for a court not to require production 
of the data and unnecessarily invade the area of the claim 
of privilege asserted by the Chairman. The original de- 
cision of the district court, not to require production of 
the data finds support in this Court’s opinion in Com- 
munist Party v. Subversive Activities Control Board, 102 
App. D.C. 395, 254 F. 2d 314, where the Court said (254 
F. 2d 324): 


If the evidence, even if produced, could not be got 
into the record it need not be produced. So it seems 


18 


“to us that the right to adduce is a necessary pre- 
requisite to an order of production. ** * It can be said 
that the production of the documents is @ necessary 
preliminary to a motion to adduce the evidence: into 
the record; i.e. the evidence cannot be proffered until 
it is in hand and its relevancy and materiality are 
shown to the satisfaction of the court, as the statute 
provides. But it seems to us the latter is not the 
correct view; it would mean that the Government 
could be required to produce documents which are 
not, or may not be, admissible in evidence; * * * 


In Starr v. Commissioner of Internal Revenue, 226 F. 2a 
721 (C.A. 7), certiorari denied, 350 U.S. 993, the Tax Court 
quashed subpoenas directed to two agents of Internal Rev- 
enue. In sustaining the Tax Court, the Court of Appeals 
for the Seventh Circuit said (226 F. 2d at 723-724): ° 


We do not reach the question whether under any 
circumstances a special agent of the Intelligence Unit 
of the Treasury Department can be compelled to dis- 
close the manner in which he conducted an investiga- 
tion and to produce papers and documents that he 
may have obtained. It is apparent from the state- 
ment of taxpayer’s counsel to the court indicating the 
testimony which he sought to elicit from the agents, 
that such evidence was neither relevant nor material 
to the issues in this case.* * * ; 

It also was immaterial as to the procedure which 
the agent followed in checking the records of the tax- 
payer. If there is anything in those records that was 
material to the issues of this case, the records them. 
selves were the best evidence. Here, no demand was 
made for the production of any specific documents or 
records. It was apparent taxpayer’s counsel was at- 
tempting to indulge in a “blind fishing expedition.’’ 
Gordon v. United States, 344 U.S. 414, 419° * 


The decisions of this Court in Martin vy. Capital Transit 
Co., 83 App. D.C. 239, 170 F. 2d 811, and Safeway Stores 
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v. -Reynolds, 85 App. D.C. 194,-176. F. 2d 476, involving a 
question of ‘‘good: cause’? under Rule 34, Fed. Rules Civ. 
Proe., are also in-point. Under Rule 34, upon motion of 
a@ party showing ‘‘good cause’? the district court:,may 
order the production of any document material to any 
matter involved in the action. ‘The rule contemplates 
an exercise of judgment by the court; not a mere auto- 
matic granting of a motion. The court’s judgment is to 
be moved by a demonstration by the moving party of the 
need, for the-purposes of the trial, of the document or 
paper sought.”’ [Emphasis supplied.] 170 F. 2d at 812; 
176 F. 2d at 477. What was true of the motions to pro- 
duce in the Capital Transit and Safeway Stores cases, is 
also true of the Boeing subpoena and the suit to enforce 
the subpoena: For Boeing has made ‘‘** * a naked: gen- 
eral demand without showing of any real reason or neces- 
sity for the production, and there is nothing to show that 
a denial of production will unfairly prejudice the plain- 
tiff or cause him undue hardship or injustice”? (176 F. 
2d at 478). See also, Hickman v. Taylor, 329 U.S. 495; 
Hauger v. Chicago, Rock Island & Pacific Railroad Co., 
216 F. 2d 501 (C.A. 7); Alltmont v. United States, 177 F. 
2d 971 (C.A. 3), certiorari denied, 339 U.S. 967. 

There is nothing in this case to indicate that the Board’s 
files, either in general or in particular, would be admis- 
sible in the Tax Court proceeding. In this respect, the 
present case bears a marked resemblance to Universal 
Airline v. Eastern Air Lines, 88 App. D.C. 219, 188 F. 2d 
993, where (at p. 1000), this Court stated: 


The [Civil Aeronautics] Board contends, however, 
that it is error to compel an agent of the Board to 
produce any of the Board’s reports, orders, or private 
files or to testify as to the contents of such private 
papers. This contention seems sound and supported 
by the authorities. 

Moreover, the conclusions or opinions of the ad- 
ministrative agencies or boards or any testimony re- 
flecting directly or indirectly the ultimate views or 
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~cfindings of the agency or board are generally’ held 
‘inadmissible because they would tend to usurp the 
~ function of the jury.. As Wigmore maintains, the 
“phrase ‘‘usurp the functions of the jury’”’ is not ac- 
~» eurate, but nevertheless such testimony is inadmis- 
sible because it falls within the general rule which 
excludes hearsay and opinion evidence.” The reports 
of ex parte hearings and investigations are generally 
excluded, not because of danger of ‘‘usurpation of the 
.\Jury’s function”’ but because the evidence is improper 
-\ and irrelevant jeven if the hearing is before a jadge 
Sitting ‘without a jury. Such reports, or testimony 
concerning such reports, would be hearsay based upon 
hearsay. The rights of parties are to be determined 
» » by testimony adduced at the trial according to the 
rules of examination and cross-examination. [Em- 
phasis supplied.] 
* Wigmore on Evidence, 2d ed., Vol. 7, Sec. 1920. 
®Idem, Vol. 5, Sec. 1385. 


Furthermore, the case comes to this Court after Boe- 
ing and the Board have presented their evidence to the 
| Tax Court. While the Tax Court record remains open 
for limited purposes (J.A. 40, 48-50), there is nothing 
_ to indicate that the inaccessibility of the Board’s files will 
In any way impede the Tax Court in its de novo determi- 
nation of Boeing’s excessive profits. Neither should this 

Court infer that the inaccessibility of the Board’s files is 
unfair to Boeing. The Tax Court’s determination of ex- 
cessive profits must be made in the light of the standards 
set out in 50 U.S.C. App. 1213(e). These standards re- 
quire ‘‘favorable recognition”? of the efficiency of the 
contractor with particular regard to the attainment of 
quantity and quality production, reduction of costs, and 
economy in the use of materials, facilities, and manpower. 
In addition, the court must take into consideration the 
reasonableness of costs and profits’ with particular regard 
to volume of production, norma! earnings, ete.; the con- 
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tractor’s net worth, the extent of risk assumed, the nature 
and extent of contribution to the defense effort. including 
inventive and developmental contribution and coopera- 
tion with the Government, and the complexity. of manu- 
facturing technique, the extent of subcontracting and rate 
of turnover. 

Because of the oataice of the Tax Court issues, it is idle 
to: suggest (Boeing Br. p. 31) that’ the imaccessibility of 
the Board’s files placed Boeing in an unfair’ position in 
the Tax Court proceeding. The Tax Court record already 
compiled will bear out that Boeing did not want for wit- 
nesses, including ‘five former officers or employees of the 
Air Force (J.A. 54);° nor did Boeing want for documen- 
tary, admissible, evidence relevant to the issues. In point of 
fact, Boeing’s intimate knowledge of its own internal 
operations probably gives to it an evidentiary advantage 
over the Board which, in making its determination, in 
large measure must rely upon information and data sup- 
pled by the contractor. See, 50 U.S.C. App. 1215(e). 

The Government’s case in the Tax Court is not based on 
reports or other material submitted to The Renegotiation 
Board by Air Foree representatives (J.A. 55). Neither 
does the Government’s case otherwise rest on data gleaned 
from the Board’s files. Nine of the Government’s wit- 
nesses in the Tax Court were, during 1952, officers or 
civilian employees of the Air Force (J.A. 36-37) with first 
hand knowledge of Boeing’s Air Force contracts and of 
Boeing’s performance of the contracts. Witnesses, of 


5“Kenneth B. Wolfe, Lieutenant General (USAF) (Retired 
June 1951) (Tr, 351). 

“Peter N. Jansen, former special Air Force Consultant. hired 
by Boeing in mid 1951 (Tr., 385). 

“Frederick A. Henry, Colonel (USAF), AF Plant Representative 
at Wichita (retired 1953) (Tr.,. 796). 
*“John Shaffer, former Lieutenant Colonel (USAF) (left. service 
in 1954)—-B-47 Project Officer (Tr., 837). 

“Boswell L. Gilpatric, former Assistant Secretary of Air Force 
(1951) and Undersecretary of Air Force (1951-1953) (Tr., 1322). “ae 
{J.A. 54). 
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course, are not the:property of anyone and Boeing was:as 
Srsotia the eerd to calla siwitious any -indiwadunt-com- 
petent to testify on the Tax Court issues. 
- Moreover, the Board’s files do not contain reports, let- 
ters, or written information signed by any. of. the Govern- 
ment’s eleven witnesses (J.A. 52). The Air Force docu- 
ments introduced in evidence by the Government in -the 
Tax Court (J.A. 44) were not documents prepared with 
a view toward Boeing’s: renegotiation but were prepared 
as a matier.of Air Force routine, in the ordinary course 
of Air Force business and contemporaneonsly with Boe- 
ing’s-performance: of 1952; Air Force contraets... ~~ 
: it 

The Material Sought by the Boeing Subpoena Is a Proper Sub- 

ject for the Chairman’s Claim of Privilege and Should Not 

Be Subject to Compulsory Production 

The material which Boeing would compel the Chairman 
to produce in the Tax Court is not essential or necessary 
to the Tax Court’s determination, and the written data 
is immaterial, irrelevant and inadmissible as evidence in 
that. Court. These circumstances compel the conclusion 
that there is an absence of any necessity for producing 
the material and no occasion for the Court to inquire or 
determine whether the claim of privilege was properly 
invoked by the Chairman. United States v. Reynolds, 345 
U.S. 1, 11; Overby v. United States Fidelity and Guaranty 
Co., 224 F.2d 158 (C.A. 5); Mitchell v. Roma, 265 F. 24 
633, 637 (C.A. 3). If, however, the Court is of the view 
that there has been a showing of necessity and that far- 
ther inquiry is in order, for reasons now to appear, Boe- 
ing’s private need and interest in the production of the 
material, if such there is, must: in this. ease. yield-to an 
overriding public’ interest against disclosure. 


A. The Privileged Character Of The. Data Sought is The 
Boeing Subpoena Is Well Recognized In The Law. 


_. The claim of privilege asserted by the Chairman is co- 
extensive with Boeing’s subpoena and thus encompasses 
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data which falls‘into two general categories: (1) Internal 
agency recommendations, ‘reports, analyses, and studies, 
in connection with Boeing’s 1952 renegotiation (FAS OF; 
(2) Inter-ageney reports, letters or written information 
between- the Air Force and the Board ‘submitted ‘in- re 
sponse to the Board’s questionnaires: or requests ‘for “in- 
formation in connection with Boeing’s 1952 renegotiation 
(J.A- 8-9). 
oe Boeing’s sweeping demand for -documents ‘in “the 
‘Board’s file-imeludes,. in: the words of the Chairman (JA. 
22}: 
recto opinions “of, and koe by, various: persons 
of the Department of the Air Force concerning the 
performance by Boeing of various contracts. _ These 
_ Opinions and conclusions were furnished to this Board 
to assist the Board in the carrying out of its. statu- 
_ tory responsibilities of renegotiation but they do not 
necessarily reflect the views of this Board, nor were they 
necessarily relied on by this Board im arriving at 
conclusions. 
** “all of the analyses of the facts, both with. respect 
to the accounting involved and with respect to the 
factors which the Board must. consider under the Re- 
negotiation Act of 1951, prepared by the respective 
members of the staff of the Los Angeles Regional Re- 
negotiation. Board and of this Board. Also. included 
are such memoranda. and other materials pertaining 
to the case as might have been placed in the files by 
the members of these two, Boards themselves. In: ad- 
dition, the data requested include references, for com- 
parative, purposes, to the facts of, and the determina: 
tions in, other cases coming before The Renegotiation 
Board.*: ee 


The data thus goes to the very heart of the administra- 
tive ‘process: by which’ the Board arrived. at its determina- 
tion of Boeing’s excessive profits. 

Probing into the internal files and deliberations of an: 
administrative agency has been disapproved by the Su- 
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preme Court. In United States v. Morgam, 313 U.S. 409, - 
the Secretary of Agriculture had been questioned at length 
regarding the process by which he reached a certain de- 
cision, including the manner and extent of his study of the 
record and his consultation with subordinates. The Court 
observed in this regard (313 U.S. at 422): 


We have explicitly held in this very litigation that 
“Gt was not the function of the court to probe the 
mental ‘processes of the Secretary.’’ 304 U.S. 1, 18. 
-Justas a judge cannot be subjected to such a serutiny, 
compare Fayerweather v. Ritch, 195 U.S. 276, 306, 307, 
so the integrity of the administrative process must be 
equally respected. See Chicago, B. é C. R. Co. v. Bab- 
cock, 204 US. 585, 593. It will bear repeating that 

-although the administrative process has had a different 
development and pursues somewhat different ways 
from those of the courts, they are to be deemed collabo- 
rative instrumentalities of justice and the appropriate 
independence of each should be respected by the other. 


As-early as 1876 a federal court for the District of 
Maryland held: ‘‘Communieations in writing passing be- 
tween officers of the government, in the course of official 
duty, relating to the business of their offices, are priv- 
ileged against disclosure, on the ground of publie policy, 
and their production will not be compelled by courts of 
law or equity.”? Gardner v. Anderson, 9 Fed. Cas 1158, 
No. 5220 (D. Md.). And testimony which would neces- 
sarily flow from official knowledge as to the contents of 
agency files has likewise been held non-compellable.- See, 
In re Huttman, 70 Fed. 699 (D. Kan.); In re Weeks, 82 
Fed. 729 (D Vt.) ; In re Lamberton, 124 Fed. 446 (D. Ark.). 

In WV. L. R. B. v. Botany Worsted Mills, 106 F. 2a 263 
(1939), the Court of Appeals for the Third Cirenit refused 
to issue an order for service of interrogatories on members 
of the National Labor Relations Board, holding that the 
reasoning and deliberations of the Board should be likened 
to those of a jury or # judge and be similarly protected 


from public diselosure. The Court stated (106 F. 2d, at 
267) : 

The essence of the discussion of a common cause 
and the judgment: ensuing upon that discussion must 
lie in freedom of expression. If those present during 
the diseussion are aware that their sentiments, either 
tentative or final, may be revealed by their fellow 
participants, it is clear that caution or worse would 
remove all candor from their minds and tongues * ** 

We are giad, therefore, to ensure to members of the 
Labor Board the same protection aecorded to jurors 
since the 18th Century. In so doing we do not dis- 
regard the fact that the Board is commanded by 
statute to act as prosecutor as well as judge, and to 
appear in this Court as party litigant * °° As a mat- 
ter of policy and not of history, we think that efficient 
deliberation by a quasi-adversary, such as the Labor 
Board, is even more necessary than efficient delibera- 
tion by a neutral, such as a judge or a jury. Further- 


more, sinee the litigants before the Board are legion, 
the evil of harassment referred to by the Supreme 
Court in McDonald v. Pless. [238:- U.S. 264, holding that 
deliberations of jury could not be disclosed], is cor- 
respondingly multiplied. The function of deciding 
controversies might soon be overwhelmed by the duty 
of answering questions about them. 


More recently, this Court in reference to the production 
of documents internal to an agency said (Universal Air- 
lime v. Eastern Air Limes, 88 App. D.C. 219, 188 F. 2d 998, 
1000): 


The [Civil Aeronautics] Board contends, however, 

- that it is error to compel an agent of the Board to 
produce any of the Board’s: reports, orders, or pri- 
vate files or to testify as to the contents of such pri- 
vate papers. This contention seems sound and sup- . 
ported by the authorities. 
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In Zacher-v. United States, 227 F-24219 (CA. 8); the court,’ 
similarly, ‘approved: the quashing ‘of a subpoena duces: 
tecum which; in an ‘income tax fraud’ case, would have ‘re- 
quired the Government ‘to produce a letter from the United 
States “Attorney to:the Attorney: General recommending: 
that ‘the’ case’ be.dropped. The ‘court’ said (227 F.2d at: 
266): “‘It seems clear that the letter tothe Attorney 
General: was a confidential’ and» privileged “eommunica- 
tiony*: 93222) «=: ; To Me st ¥ vt Bult : 
In ‘Appeal ‘of United’ States ‘Securities & * Exchange 
Com’n., 226 F. 2d 501° (C.A.6), the Court reversed ‘and 
set’ aside’ orders ‘holding the General’ Counsel: of the Se- 
curities and Exchange Commission in contempt for’ declin- 
_ ing to produce reports and intra-agency communications. 
The court‘said (226 F. 2d at 520): ' 


/-The. basis of .our ‘decision is * *.* that the -Commis- 

. Sion, its General.Counsel, and its representatives. * * * 

Were within their lawful rights in declining to.produce 

_the= reports, and. intra-agency. communications: de- 

 smanded by the attorney. for the plaintiffs and: the. dis- 

trict: judge. * * * Appellant Timbers. was not, in’ our - 
judgment, in contempt of court’ for standing upon his 

claimed privilege. 


| ~:And in Kaiser Aluminum € Chemical Corp.v. United 
_ States, 157 F. Supp. 939 (C..Cls.}, the Court of Claims, 
_ in an opinion by Justice Reed, upheld a claim of privilege © 
_ asserted by the Administrator, General Services Admin- 
_ istration. © The privilege asserted related to. an -intra- 
_ ageney-advisory- opinion which, for reasons akin to those 
_ Stated by the Chairman in this case, “‘it would [in the Ad: 
_ ministrator’s judgment] be injurious to the public ‘interest 
todisclose”? (157 F. Supp. at 943;'n.4).°' The ‘character 


See, 28 U.S.C. 2507: Meter Sea aan te ee 

“The Court. of Claims may call upon any department or 
“©” agency ‘ofthe United States for any~ information ‘or ‘papers 
it deems necessary, and may use’‘all “recorded and " printed 
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of :the: particular: document: was such:‘that: the ‘document: 
would, “‘lay -bare: the: diseussion: and-:methods.-of. reasoning -. 
of: public officials”” {157 F. Supp.,at' 947). . In’ upholding 
‘tas well .founded’’ the: Government’s claim ‘of privilege, 
the conrt concluded that’ to require production. of the doeu- 
ment would be contrary -to: me eho: interest, (157 F. 
aoe: 947). . 

2. The judicial decitioins! referred’ to: above’ establish 
beyond doubt that the claim of privilege with respect’ to 
the internal: agency data covered::by Boeing’s: subpoena 
is one ‘which is well known and respected’ by the ‘courts. 
There: are additional extra-judicial considerations which 
support the claim of privilege’ in this case. 

(a) Part 1480 of the Regulations of the Renegotiation 
Board (32 C-F-R: 1480.1, et’ seq.> App. infra, pp.-55-61) 
establishes regulafions governing access to and disclosure 
of information, records and files relating to renegotiation 
proceedings. Section 1480.4(d) of the Regulations (App. 

mfra, p- 37) provides that ‘persons properly and directly 
concerned in any renegotiation’ proceeding may be granted 
aecess to records of the proceeding. However, the regula- 
tion expressly provides that: 


Aecess. will not - be furnished ** * to memoranda 
and reports prepared by.Government employees, for 
‘use within the Government or to any other material 
which, in the opinion of the-Board, should be. held 
confidential for good cause. _ - 


Production and disclosure of the reports: to the Board 
by the Air Force, as well as reports by the Board’s. staff, 
would therefore be contrary to Board regulation; and, as 
to the remaining data sought by Boeing, which would in- 
celnde. :correspondence: and documents of internal agency 


_ Teports made by the committees of the Senate or House of 
Representatives.” 
‘The head of any. department or agency may refuse to com- 
‘ply: when, a ee, efiaaens; ecmapllance: wil: he: agariian ta; the 
_: public interest. 
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origin atid destination, the Board has, in accordance. with 
its regulation, determined that such data ‘‘should be:held 
confidential for good cause’’ (J_A. 23). 

The Board’s regulation is within the contemplation of 
Section 3 of the Administrative Procedure Act (5 U.S.C. 
1002, “App. infra, p. 54) and is a vahd exercise of the 
Board’s statutory authority to promulgate such regulations 
as it ‘‘deems necessary or appropriate to carry out”’ the 
provisions of the Act (50 U.S.C. App. 1219) and is thus 
a source of authority for declining production which the 
courts should respect. Boske v. Comingore, 177 U.S. 459; 
Fouhy v. Ragen, 340 U.S. 462; Appeal of United States- 
Securities € Exchange Com’n., 226 F. 2a 501 (C.A. 8); 
Ez Parte Sackett, 74 F. 24 929 (C.A. 9). 

The validity of the Chairman’s claim of privilege is fur- 
ther confirmed by Section 3 of the Administrative Pro- 
eedure Act, 5 U.S.C. 1002 (App. infra, p. 54), the only 
section of that Act which has application to The Renego- 
fiation Board. 50 U.S.C. App. 1221. Section 3 requires, 
inter alia, that agencies make available to public inspee- 
tion final orders and opinions in the adjudication of cases; 
and, requires that matters of official record shall similarly 
be made available to persons ““properly and directly con- 
cerned,’”"“‘except information held confidential for good 
cause found” (5 U.S.C. 1002(e) ). Generally excepted 
from the requirements of this section, however, is matter 
requiring secrecy in the public ‘interest and “any matter 
r g solely to the internal management of an agency 
—? (5 U.S.C. 1002). 

Tn commenting on Section 3 of the Act, Attorney Gen- 
eral Clark observed in the Attorney General’s Manual 
on the Administrative Procedure Act (1947), at p. 25: 


The great mass of material relating to the internal 

~- Operation of an agency is not a matter of official ree- 
ord. For example, intra-agency memoranda and re- 

. Ports prepared by agency employees for use within 
the agency are not official records since they merely 
reflect the research and analysis preliminary to official 


23 


ageney action. Intra-agency reports of investigations 
are, in general, not: matters of official record ;-in addi- 

. tion, they usually involve matters of internal*manage- 
ment and, in view of their nature, must commonly be 
kept. confidential. 


* * * * * 


An agency may treat matters of official record as 

_ “eonfidential for good cause found’’ and upon that 
ground refuse to make them available for inspection. 
Information held “‘confidential for good cause found’” 
may be either information held confidential by reason 
of an agency rule issued im advance (for good cause) 
making specific classes of material confidential, or 
such information as is held confidential for good cause 
found under 2 particular set of facts. The section 
does not change existing law as: to those materials in 
Government files which have been heretofore treated 
as confidential See Boske v. Comingore, 177 US. 459 


(1900) ; Boehm v. United States, 123 F. 2d 791, 805 
(C.C_A. 8, 1941). 


The data sought by the Boemg subpoena consists of 
inter-agency reports or intra-agency reports, memoranda, 
studies, and analyses, prepared préliminary to and in aid 
of the Board’s discharge of its statutory responsibilities. 
Information of such character cannot properly be eate- 
gorized as ‘‘official information.”” The claim of privilege 
here thus relates to matter which Congress, in the Ad- 
ministrative Procedure Act, has recognized as being gen- 
erally excepted from public or private availability. . 

(b) Our reference to the Board’s regulations and to 
the Administrative Procedure Act is not intended to imply 
that the privilege here asserted must have a regulatory 
or statutory basis (Cf. Boeing Br., pp. 18-23). The’ roots 
of the executive power to withhold. data, of course, “‘go 
much deeper’. (United States v. Reynolds, 345 U.S. 1, 6 
n. 9) than a statute-or regulation—the ‘authority is: trace- 
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_ able ‘to: ‘the: Constitution. and to the constitutional ‘system 
of separation ‘of powers: (Ibid:).. “Boeing’s reference to 
_ and:relisthee’on the 1958 amendment to B.S. 161 (5 US.C. 
_ 22), im support of its argument for complete’ disclosure, 
is, therefore, obviously misplaced (Boeing Br:, p. 22). 
The amendment to B.S. 161 does not, indeed could not, 
| impinge upon the executive prerogative of determining in 
_ the first instance what information or documents shall 
_ be disclosed or made public. Thus, S. Rept. 1621, 85th 
Cong., 2d Sess., at p. 6, states: 


In the opinion of the committee, the enactment of 

_ the pending bill [to amend R.S. 161] will in ‘no way 
affect, nor ts tt intended to affect, what the Attorney 
General describes as an .““Executive privilege’’ to 
. withhold information from the Congress and the pub- 


‘To whatever extent such an ‘Executive privilege” 

. exists, it must be founded on the principle of separa- 

.,, tion of powers under, the Constitution, and accord- 

_ ingly, will not be repealed, amended, or impaired by 

the proposed amendment to section 161. (Emphasis 
Supplied.) 


_ ~And, in signing into law the 1958 amendment to RS. 
161, President Eisenhower, on August 12, 1958, issued 
| a statement which in part was as follows: 


* : * *£ = = 


| TR. S. 161 (5 US.C. 22), as amended by Public Law 85-619, 
_ August 12, 1958; 85th Cong. (72 Stat.-457), provides as follows: 


“The head of each department is authorized to preseribe 
regulations, not inconsistent’ with law. for’ the government 
-:0f:his department, the conduct. of its.officers and clerks, the 
.. distribution and performance of its business, and the custody, 
use, and -preservation of the records, papers, and property 
appertaining to it. This section does not authorize withholding 
“information from ‘the public’ or limiting the availability of 
records to the public. -(1958 amendment in italics.) 


3t: 


In its consideration of this: legislation: the-Congress:: 
es recognized that the, decision-making and. investi>, 
gative processes must be protected: - It: is: also. clear.- 
from: the legislative history-of the bill that it is not: 
intended. to,-and indeed could not, alter the. existing 

, power of the head ofan Executive. department, to 
Keep appropriate information ‘or. papers confidential. 
: in, the. public interest... This power in, the Executive 
-Braneh is inherent. under the, Constitution. A 


Wholly independent of statute, there exists a judicially 
recognized privilege in’ the executive branch against dis- 
closure of executive information. Though acknowledging 
(Br. p. 23) the validity of a privilege where military,® 
state or diplomatic secrets are involved, Boeing denies 
that a privilege can validly exist in absence of. these 
factors (Boeing Br. pp. 23-29). The only authority for 
this “argument, oddly enough, is Kaiser Aluminum & 
Chemical Corp. v. United States, 157 F. Sapp. 939 °(€. 
Cls:), where, as noted above, the court sustamed a ‘elaim of 
privilege as to'a document totally void of military, state 
or diplomatic implications. The Kaiser case, and the’ cases 
diseussed supra, pp. 17-19, firmly established that there 
is @ governmental privilege which may be validly asserted 
by the Government where, as here, the administrative 
agency has rationally determined that production and dis- 
elosure of demanded data would be contrary to the publie 
interest. 

An argument, or determination, that there is no such 
privilege as is asserted by the Chairman in this case, 
is,,.of. course,. fraught. with. constitutional. implications 
(Umted States, v..Reynolds, 345 US..1,6). : The argument 
immediately runs afoul the philosophy. underlying the tri- 
partite nature. of our government, which contemplates.that 
each of the three. coordinate ananches shall :be free’and 


‘8 United States v. Beeak 345: U.S. re Totten v. United States, 
92 US. 105; Firth Sterling Steel Co. v. Bethlehem Steel Co., 199 
Fed. 353 (D. Pa.) Pollen v.. Ford Instrument Co., 26 F. Supp. 583 
(DENY }O 
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independent from encroachment by the other. ‘The execu- 
tive branch of this tripartite system, traditionally, has 
reserved the right to determine when and when not to 
disclose or divulge information in its possession and has, 
accordingly, declined to turn over, either to the legislative 
or judicial branches, such information as, in its judgment, 
is of confidential origin, or, information which is of a 
| character that it would not be in the public interest to dis- 
close. See, ¢.g., Wolkinson, Demands of Congressional 
Committees for Executive Papers, 10 Fed. Bar. J. 103; The 
Power of the President to Withhold Information from the 
Congress, Compiled by the Committee on Constitutional 
Rights, Committee on the Judiciary, United States Senate, 
(85th Cong., 2d Sess., pp. 1-85; Memorandum to the Presi- 
dent, Army-McCarthy Hearings, Special Subcommittee on 
Investigations of the Committee on Government Opera- 
tions of the United States Senate, 83rd Cong., 2d Sess., 
Exh. No. 20(b), pp. 1269-1275. 

Various Attorneys General of the United States have 
Tepeatedly advised heads of federal agencies that they 
need not disclose materials from their non-public files in 
response to court request or order where such disclosure 
would be contrary to the-public interest. 15 Ops. Atty. 
Gen. 378 (Devens, 1877); 20 Ops. Atty. Gen. 557 (Olney, 
1893) ; 25 Ops. Atty. Gen. 326 ( Moody, 1905) ; 40 Ops. Atty. 
Gen. 45 (Jackson, 1941); see also, Phe Power of the Presi- 
dent to Withhold Information from the Congress, op. cit., 
pp. 17. As stated by Attorney General Jackson (40 Ops. 
Atty. Gen. 45 at 49): 


This discretion in the executive branch has been 
upheld and respected by the judiciary. The courts 
have repeatedly held that they will not and cannot 
require the executive to produce such papers when in 
the opinion of the executive their production is con- 
trary to the public interests. The courts have also 
held that the question whether the production of 
papers would be against the public interests is one 
for the executive and not for the courts to determine: 


33 


Marbury v. Madison, 1 Cranch 137, 169; Totten v. 
United States, 92 U.S. 105; Kilbourn v. Thompson, 
103 U.S. 168, 190; Vogel v. Gruaz, 110 U.S. 311; In 
re Quarles and Butler, 158 U.S. 532; Boske v. Comin- 
gore, 177 U.S. 459; In re Huttman, 70 Fed. 699; In 
re Lamberton, 124 Fed. 446; In re Valecia Condensed 
Mik Co., 240 Fed. 310; Elrod v. Moss, 278 Fed. 123; 
Arnstein v. United States, 296 Fed. 946; Gray v. Pent- 
land, 2 Sergeant & Rawle’s (Pa.) 23, 28; Thompson v. 
German Valley R. Co., 22 N.J. Equity 111; Werthing- 
ton v. Scribner, 109 Mass. 487; Appeal of Hartranft, 
85 Pa. 433, 445; 2 Burr Trials, 533-536; see also 25 Op. 
A.G. 326. 


Just as we do not think that the existence of the execu- 
tive privilege against disclosure is, at this late hour, open 
to question (United States v. Reynolds, 345 U.S. 1, 6-7), 
by the same token, we recognize that where the privilege 
is invoked in litigation to which the United States is a 
party (United States v. Reynolds, supra) or is otherwise 
interested (Overby v. United States Fidelity and Guaranty 
Co., 224 F. 2d 158 (C.A. 5); Appeal of United States Se- 
curities & Exchange Com’n, 226 F. 2d 501 (C.A. 6) ), the 
courts have a role to play. In such instances, if necessity 
is apparent or shown on the record, then the court must 
determine whether the privilege is valid or well founded 
(Omited States v. Reynolds, 345 U.S. 1, 9-10; Overby v. 
United States Fidelity and Guaranty Co., 224 F. 2d 158 
(C.A. 5); Appeal of United States Securities & Exchange 
Com’n, 226 F. 24.501 (C.A. 6); Kaiser Aluminum & Chemi- 
cal Corp. v. United States, 157 F. Supp. 939 (C. Cls.)).” 
As we now show, the Chairman of The Renegotiation 


* Cf. Duncan v. Cammell, Laird & Co. [1942], A. C. 624, decided 
by the House of Lords, where it was decided that a claim of privi- 
lege by the head of a government department will be upheld where, 
after examining the documents sought, he has “formed the view 
that on ground of public interest they ought not to be produced, 
either because of their actual contents or because of the class of 
documents, e.g., departmental minutes, to which they belong”? (zd., 


34 


Board and the Board itself, are of the opinion that be- 
eause disclosure of the subpoenaed data would impede 
the Board in carrying out its responsibilities under 
the Renegotiation Act of 1951, compliance with the sub- 
poena “‘would be injurious to the public interest”? (J.A. 
23)... Viewing all the circumstances of this case, it cannot, 
we submit, be said that the Board’s claim of privilege in 
this case is not in the public interest and that the public 
interest, on balance, does not outweigh whatever private 
need or desires Boeing may have for the Board’s files. 


B. The Reasons Assigned. by the Chairman for Invoking 
the Privilege Are of Recognized Validity and En- 
titled to Judicial Respect. 


The executive privilege against production and dis- 
closure of documents is not ‘‘to be lightly invoked”’ 
(United States v. Reynolds, 345 U.S. 1,7), and has not been 
lightly invoked by the Chairman and the Board in this 
ease. Faced with Boeing’s demand, the Chairman and the 
Board have appraised the possible effect upon the Board 
which public disclosure of the material and documents 
assembled by the Board in carrying out its statutory re- 
sponsibilities would have. In the considered judgment 
of the Chairman and the Board, disclosure ‘would inhibit 
the individual members of [the] Board in their delibera- 
tions;*** would also tend to discourage the staffs of 
[the] Board and of other Government agencies preparing 
such data from giving complete and candid advice, and 
would thereby tend to impede the Board in carrying out 


———___CO eee 
638). “A department of Government to which the exigencies of 
the public service are known as they cannot be known to the 

must * * * determine a question of this kind for itself” (id:; 640). 
While'an ‘objection to production should not be made lightly, the 
court, observed, it is appropriate “where the practice of keeping a 
class of documents secret is necessary for the proper functioning 
of the public. service” (id., 642), in which case “there is no ques- 
tion that the public interest must be preferred to any private con- 
sideration” (id., 643). See also, Reese v. The Queen [1955], 
3: D.LR. 691. 
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its responsibilities under the Act’? (J.A. 22). In addition, 
compliance with Boeing’s subpoena would require the dis- 
closure of the facts of and the determinations in other 
cases before The Renegotiation Board. Disclosure would 
therefore deprive such contractors of the protection 
against disclosure provided by Part: 1480 of the Board’s 
regulations (App. infra, pp. 55-61).- Simee the deter- 
minations of the Board are of necessity based primarily 
upon information furnished by the contractors themselves, 
any such diselosure would handicap the Board in: obtain- 
ing information and would jeopardize the capacity of the 
Board to discharge its functions under the Act. In the 
light of all these considerations the Board is of the opin- 
ion that disclosure of the contents of the letters, reports 
and written information, called. for by the subpoena, 
“‘would be injurious to the public interest’? (J.A. 23). 

The pertinency of the considerations taken into account 
by the Board as a basis for invoking its privilege, cannot 
be seriously disputed. Much of the data sought by Boe- 
ing represents either intra-agency advice, reports, or rec- 
ommendations to the Board by its staff or, at the Board’s 
request, reports by Air Force personnel containing in- 
dividual opinions and conelusions concerning the perform- 
ance by Boeing of various contracts (J.A. 22). Such data, 
in its entirety may have figured in the Board’s determina- 
tion and is not, therefore, dissimilar to the single docu- 
ment which was the subject of the privilege claim in the 
Kaiser case where Justice Reed said (157 F. Supp. 939, 
945-946) : 


° * * Here the document sought was intra-office advice 
on policy, the kind that a banker gets from economists 
and accountants on a borrower corporation, and in 
the Federal government the kind that every head of 
an agency or department must rely upon for aid in 
determining a course of action or as a summary of an 
assistant’s research. In the case of governments, 
“<Tt]he administration of justice is only a part of the 
general conduct of the affairs of any State.or Nation, 
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and we think is (with respect to the production or 
non-production of a State paper in a Court of justice) 
subordinate to the general welfare of the community.”’ 
[Beatson v. Skene, 5 H. & N. Exch. Rep. 837, 853]. 
Free and open comments-on the advantages and dis- 
advantages of a proposed course of governmental 
management would be adversely affected if the civil 
servant or executive assistant were compelled by pub- 
licity to bear the blame for errors or bad judgment 
properly chargeable to the responsible individual with 
power to decide and act. Government from its nature 
has necessarily been granted a certain freedom from 
control beyond that given the citizen. It is true that 
it now submits itself to suit but it must retain priv- 
ileges for the good of all. 

There is a public policy involved in this claim of 
privilege for this advisory opinion—the policy of 
open, frank discussion between subordinate and chief 
concerning administrative action. 


Views similar to that expressed in the Kaiser case were 
stated by President Eisenhower in his May 17, 1954, 
letter to the Secretary of Defense: ae 


Because it is essential to efficient and effective ad- 
ministration that employees of the Executive Branch 
be in a position to be completely candid in advising 
with each other on official matters, and because it is 
not in the public interest that any of their conversa- 
tions or communications, or any documents or repro- 
ductions, concerning such advice be disclosed, you will 
instruct employees of your Department that in all of 
their appearances before the Subcommittee of the 
Senate Committee on Government Operations regard- 
ing the inquiry now before it they are not to testify 


__3° The Power of the President To Withhold Information From the 
Congress, Compiled by the Subcommittee on Constitutional Rights, 


85th 


Cong., 2d Sess., p. 73. 
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to any such conversations or communications or to 
produce any such documents or reproductions. This 
principle must be maintained regardless of who would 
benefit by such disclosures. 


There is then, for a ictacaits a recognized public in- 
terest and policy in the open and frank exchange of com- 
munications, opinions, conclusions and recommendations 
_ between the Board, its staff, and the contracting agency 
upon which the Board must rely in making its determina- 
' tion of a contractor’s excessive profits. N.L.R.B. v. 
Botany Worsted Mills, 106 F. 2d’ 263, 267 (C.A. 3). If 
every opinion, conclusion, and recommendation committed 
to writmg by government personnel, preliminary to the 
Board’s determination, is subsequently to be subjected to 
public serutiny, the free and open exchange of views is 
bound to be adversely affected; arms length dealing, be- 
tween the Board and its staff and between the Board and 
contracting agencies, will become the vogue. Impairment 
of the efficacy of the administrative process, to the ulti- 
mate disadvantage of the public, is a mecessary conse- 
quence. These are sound reasons for not requiring the 
Board to disgorge its files and are a rational basis for the 
Chairman’s and the Board’s opinion that it would be in- 
. Jarious to the public interest to produce the written in- 
formation called for by this subpoena (J.A. 23). 

There is an additional factor which further supports 
the Board’s opinion that it is not in the public interest 
to produce the subpoenaed data. Compliance with the 
demand would mean disclosure of facts and determinations 
by the Board respecting the renegotiation of contractors 
other than Boeing (J.A. 22). These determinations, used 
for purposes of comparison in Boeing’s ease, are based 
primarily upon information furnished by the contractors 
themselves (J.A. 23). The information, much of which is 
voluntarily furnished by a contractor, is often of a ‘‘highly 
confidential nature, involving intimate financial data, trade 
seerets and other information which a company would be 
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reluctant to furnish, unless it had assurance that the in- 
formation would be kept in the strictest confidence.’? 
Disclosure of this information would deprive those con- 
tractors of the protection against disclosure provided by 
the Board’s regulation (32 CFR. 1480.4(d) ). It is only 
reasonable to conclude, as the Chairman has done, that in 
the future desirable information of this nature will be 
more difficult for the Board to come by, further jeopardiz- 
ing the capacity: of the Board to diseharge its functions. 
- The court’s remarks in Reese, et al. v. The Queen [1955], 
3 D.L.R. 691, fully confirm that the Board’s apprehen- 
sions, as to the possible adverse effect of disclosure of the 
subpoenaed data, are well founded (3 DIR. at 701) : 


It seems to me that there is a clearly discernible 
public interest in protecting from production corre- 
spondence and memoranda passing between members 
of one or more departments of Government to the ex- 
tent that the head of the Department considers that 
they should not be disclosed. That interest need not 
be found in the contents of the particular communica- 
tions. In fact, I think it reasonable to assume from 
the evidence as to the nature of the memoranda and 
correspondence here in question that they are con- 
cerned with matters the disclosure of which would 
not affect the safety of the state to any degree. The 
interest is to be found rather in the fact that public 
policy requires that such official communications be- 
tween officers of the state should be completely un- 
reserved. If they were made with the knowledge that 
they might later be subject to disclosure in the Courts, 
they would in many cases be shorn of that candour, 
completeness and freedom of expression which is de- 
sirable in such matters. They would tend to become 


iary, April 4, 1957, 
9 before the Subcommittee bude 


2d Sess., Part I, March 6, 1958, pp. 414-415, 


39 


more cautious and reserved and expressions of opin- 
ion would be affected by the possibility of subsequent 
public disclosure. The officials of the state would be 
hampered in the performance of their proper fune- 
tions. 


Similarly, in W. L. R. B. v. Botany Worsted Mills, 106 
F. 2d 263 (C.A. 3), the Court said (106 F. 2d at 267): 


The essence of the discussion of a common cause 
and the judgment ensuing upon that discussion must 
lie in freedom of expression. If those present during 
the diseussion are aware that their sentiments, either 
tentative or final, may be revealed by their fellow 
participants, it is clear that caution or worse would 
remove all candor from their minds and tongues * * * 


Since the data sought by Boeing was compiled by the 
Board preliminary to its determination of Boeing’s ex- 
cessive profits, the data may properly be categorized as 
part of the administrative decision making process. Such 
information should no more be laid bare to the public than 
should the written exchanges of views, memoranda, and 
correspondence between judges, or memoranda between 
a judge and a law clerk, which precede a court decision. 
No one questions that information internal to the judicial 
process is absolutely privileged; this is as it should be. 
The publie policy considerations which underlie this judi- 
cial privilege are equally present where the decision mak- 
ing power is initially vested in an administrative body.” 
«c@ * * TA]ithough the administrative process had had 
a different development and pursues somewhat different 
ways from those of the courts, they are to be deemed 
collaborative instrumentalities of justice and the appro- 
priate independence of each should be respected by the 
other.’? United States v. Morgan, 313 U.S. 409, 422. 


12.Cf., Barr v. Matteo, 360 US. 564; Howard v. Lyons, 360 US. 
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It implies no disrespect to a court to say that the Board, 
because of its intimate knowledge of the problems and 
difficulties encountered in carrying out its statutory func- 
tion, is best able to determine the possible consequences 
of the wholesale disclosure which enforcement of Boeing’s 
subpoena would require. We urge then, that this Court 
respect the integrity of the Board’s processes; and we 
suggest that appropriate deference be accorded the 
Board’s reasoned judgment that it would be injurious to 
the public interest to lay bare its files in Boeing’s case. 

Viewing all the circumstances present in this case— 
the fact that the Board’s files are not essential to the Tax 
Court’s determination, that the data sought is viewed by 
the Tax Court as immaterial and inadmissible as evidence 
—the public interest considerations prompting the Chair- 
man’s refusal to comply with the subpoena far outweigh 
the private need or necessity, if any, which Boeing may 
have in gaining access to the files. For these reasons, 
the judgment of January 7, 1959, declining to enforce the 
subpoena and dismissing Boeing’s petition was correct.*. 


13 Little need be said in answer to Boeing’s argument (Br. pp. 
11-12) that the district court had no jurisdiction to consider the 
defense of privilege in this suit to enforee the subpoena. Although 
the Tax Court refused to quash the subpoena it cannot be fairly 
said that it decided that the privilege asserted was not a valid 
one (J.A. 28-29). Rather, the Tax Court acknowledged the limits 
of its jurisdiction (J.A. 28, 30), particularly that it has no author- 
ity to enforce its own subpoenas (J.A. 28, 30) and that such juris- 
diction rests in the district court under 26 U.S.C. 7604(a). 26 
US.C. 7604 does not, of course, purport to cut off defenses or to 
make the district court a rubber stamp enforcement adjunct of 
of the Tax Court. The argument, in any event, proves too much. 
| ‘The critical decision of the Tax Court is that it cannot and did not 
enforce the subpoena. If, as Boeing suggests, because of the rene- 
' gotiation character of the Tax Court proceedings, there is no court 
review of Tax Court decisions in this area, then it would seem 
that Boeing has argued itself out of court. 
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The District Court, in Its Order of May 11, 1959, Erred in 
Requiring the Production of All Reports, Letters and All 
Other Papers Submitted by the Air Force to the Board 


On May 11, 1959, District Judge Holtzoff vacated and 
set aside the prior judgment of Judge Tamm, and ordered 
the Chairman to produce before the Tax Court “all re- 
ports, letters, and all other papers” submitted by the Air 
Force to the Board (J.A. 60). This was error. 

At the outset it is well to point out that Judge Holtzoff, 
in vacating and setting aside the prior order, apparently 
labored under a basic misapprehension as to the nature 
of the Tax Court proceeding. He said (J.A. 59): 


* * * Here, the documents in question were submitted 
by one of the parties to an administrative board 
clothed with quasi judicial powers and it is sought, 
in connection with the review of the action of the 
Board, to have these documents produced in the re- 
viewing court. It would be just as absurd to permit 
a Judge of a Trial Court to base his decision on docu- 
ments that are not available to one of the parties and 
then to refuse to let those documents become a part 
of the record on appeal, as is the position taken in 
this instance. 


We have made it plain in an earlier part of this Brief 
(pp. 11-15) that the Tax Court does not sit in review of 
the Board’s determination but makes a de novo determin- 
ation of a contractor’s excessive profits, if any. The 
court’s comment is thus completely inapt in the circum- 
stances of this case. 

There is, of course, no good reason why reports and 
communications from the Air Force to the Board should be 
singled out for a treatment different than other data in the 
Board’s files. The reports come to the Board on the 
Board’s request and contain ‘‘opinions of and conclusions 
by, various persons in the Department of the Air Force 


42 


concerning the performance by Boeing of various [Air 
Force] contracts’? (J.A. 22). The Air Force is, of course, 
the Government’s contracting agency in this case. The 
reports were furnished the Board at the Board’s request 
to assist it in carrying out its statutory responsibilities. 
They contain, insofar as the record discloses, no more 
than ‘‘opinions and conclusions”? (J.A. 22) of the authors 
of the reports. 

The authors of the reports were not called as witnesses 
by the Government so it can hardly be suggested that the 
reports are necessary for cross-examination purposes. 
Communist Party v. Subversive Activities Control Board, 
102 App. D.C. 395, 254 F. 2d 314, 325. Cf., P. L. 85-269— 
“*the Jencks law’—18 U.S.C. (Supp. V) 3500;“—Pe 
lermo v. United States, 360 U.S. 343; United States v. 
Kelly, 269 F. 2d 448 (C.A. 10); Fhe Jencks Rule and Ad- 
ministrative Law, 68 Yale L. J. 1409. In the Communist 
Party case (254 F. 2d 314), this Court upheld the refusal - 
of the Subversive Activities Control Board to order pro- 
duction of an alleged report made by a third person re- 
counting conversations with a witness before the Board. 
The Court said (254 F. 2d at 325) : 


* * * Would Budenz be impeached if it were shown 
that a third party—not presented—had written that 
he (Budenz) had said so-and-so? We think he would 
not. Such reports would not be admissible unless the 
author were put on the stand and subjected to cross 
examination. This is a classic situation requiring ap- 
plication of the hearsay rule.* * * The hearsay. rule 
applies to writings. Still further, even in a criminal 
ease under the new statute. [18 U.S.C. (Supp. V) 


_ (a) In any criminal prosecution brought by the United States, 

no statement or report in the possession of the United States which 
| was made by a Government witness or prospective Government wit- 
_ ness (other than the defendant) to an agent of the Government shall 
_ be the subject of subpoena, discovery, or inspection until said wit- 
_ Ress has testified on direct examination in the trial of the case. 
**” (18 US.C. (Supp. V) 3500). 
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3500] the reports here involved are not required to 
be produced. * * * Surely the executive files of the 
Government are not to be invaded more easily and 
with less basis in a regulatory administrative pro- 
ceeding of this sort than they would be in a criminal 
prosecuttom. [Emphasis supplied.] 


The order of May 11, 1959, thus invalidates the claim of 
privilege as to reports that are not admissible in evidence 
and are not a basis for cross examination. Clearly, the 
order of May 11, 1959, forees ‘‘a showdown’ on the 
claim of privilege on a ‘“‘showing of necessity”’ that is 
dubious at best. United States v. Reynolds, 345 US. 1, 
11; and cases discussed, supra, pp. 17-19. 

It was equally unsound for the district court to con- 
elude that the Government, by participating in the Tax 
Court proceedings and adducing evidence in that court 
waived its privilege, either in whole or in part (J.-A. 59; 
Boeing Br. pp. 32-36). Boeing initiated the Tax Court 
proceeding leaving the Government no choice but to partic- 
ipate and to adduce evidence in that court showing the 
excessiveness of Boeing’s profits for 1952. To suggest 
that participation: in these circumstances constitutes a 
waiver of the privilege is to sap the privilege of all vital- 
ity. It is noteworthy that the rationale of the lower court 
decisions,“ reversed in Reynolds, was that by the Tort 
Claims Act the Government had waived its governmental 
privilege to withold documents. See also, Overby v. 
United States Fidelity and Guaranty Co., 224 F. 2d 158, 
163 (C.A. 5). 

Moreover, the character of the Government’s evidence 
in the Tax Court and the witnesses the Government pro- 
duced provide no basis for arguing that the privilege has 
been waived. The Government’s documentary evidence 
was not taken from the Board’s files; and on the sworn 
statement of the Secretary of the Board, the Board’s files 
do not contain any reports, letters or written information 


% 10 F.R.D. 468 (E.D. Pa.), aff’d., 192 F. 2d 987 (C.A. 3). 
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by the Air Force signed by any of the eleven witnesses 
ealled by the Government (J.A. 52).* So Boeing, to say 
the least, overstates the fact (Br. p. 34) when it suggests 
that the Government in the Tax Court is ‘‘suppress[ing] 
evidence on the ground of privilege while at the same 
time, using part of the same evidence in making ont its 
own case’’ (Boeing Br. p. 34). 

Seven of the Government’s witnesses were asked by 
Boeing whether they had written or prepared a draft of 
any letter, statement, or written communication to The 
Renegotiation Board or the Regional Renegotiation Board 
in connection with any aspect of Boeing’s operations in 
1952. Each of the seven witnesses gave negative answers 
(J.-A. 38-39; 54). Two witnesses were not asked the ques- 
tion (J.A. 53), and the remaining two, General Davis and 
‘Mr. Johnson, responded as follows to Boeing’s inquiries 
(J.A. 39-40; 42-43) ; * 


“*Q. General Davis, did you participate in or write 
any report, any statement or any letter to the Los 
Angeles Regional Renegotiation Board, or to the Re- 
negotiation Board, itself, regarding Boeing’s per- 
formance in the year 1952? 

‘*A. I don’t remember writing a letter myself. 
However, that wouldn’t mean that one would not be 
initiated by the plant residency since during those 
years it was customary for the Renegotiation Board 
to correspond with the plant representative asking 
them for certain information, so there could well have 
been a letter or letter from my office signed by myself 
or members of my staff to the Renegotiation Board 
during 1952. 

**Q. General Davis, not specifically with reference 
to the year 1952, but in general, do you recall whether 
such a letter, if in fact it was written, would relate 
to such matters as Boeing’s performance, the quality 


Compare, N.L.R.B. v. Adhesive Products Corp., 258 F.2d 408 
(CA. 2). : : 
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of its products, the schedules that it attained, and 
its costs experience? 

‘A. That would be the normal ——o for the letter 
to the Board, yes.’’ 


“<Q. Mr. Johnson, did you write or prepare a draft 
of any letter, statement or written communication to 
the Los Angeles Regional Renegotiation Board, it- 
self, with respect to any aspect of sere) 8 operations 
during the year 1952? 

‘CA. I did not. 

“<Q. Did you review any such communication? 

“A. T can’t answer positively. I believe I saw one 
letter this year. 

“<Q. Did it relate to the year 1952? 

“CA. As I recall, it did. 

“‘Q. Did you write any memorandum or letter to 
any other Air Force officer’ or command relating to 
any aspect of Boeimg’s performance in the year 1952 
for purposes of resubmission to the Renegotiaion 
Board or the Los Angeles Board? 

“A. I did write a-letter in early 1953 relating to 
the 1952 period to the local contracting officer giving 
him my views on Boeing’s control of quality, but 
as to whether that letter was actually forwarded, I 
do not know. I do not believe it was. 

““Q. Was that letter requested from you for pur- 
poses of valuation of Boeing’s performance for re- 
negotiation purposes? 
~ “AT am not aware that it was for renegotiation 
purposes. It was a memorandum which was for- 
warded to me by the contracting officer asking for my 
views on Boeing’s control of quality for the year 
1952.” 


In the light of this testimony, it is hardly accurate to 
state positively that these two witnesses have given “‘their 
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views on Boeing’s performance’ to the Board. (Boeing 
Br. p. 35). Such testimony, im any event, hardly provides 
a substantial basis for an argument or determination that 
the privilege as to Air Force reports or correspondence 
to the Board has been waived im this case. The Board’s 
files do not include written information signed by General 
Davis or Mr. Johnson (J.A. 52) so it is difficult to com- 
prehend what purpose would be served by compelling 
production of communications by other Air Force per- 
sonnel. Commumst Party v. Subversive Activities Con- 
trol Board, supra, 254 F. 2d at 325. 

Of course, the Government’s evidence: relates and is rel- 
evant to the statutory criteria for determinmg Boeing’s 
excessive profits. 50 U.S.C. App. 1213(e). Since these 
criteria are applicable to the Board’s determination:as well 
as the Tax Court’s determination, the Government’s evi- 
dence in the Tax Court.no doubt has something in common 
with the opinions, conclusions, analyses, and recommenda- 
tions by the Air Force and the Board’s staff. This cir- 
cumstance is no more a substantial basis for inferrmg 2 
waiver of the Government’s privilege than the other cir- 
cumstances relied on by Boeing. - 

Since the Government has introduced no evidence from 
the Board’s files, it is unfair to imply that we have picked 
and chosen data from the Board’s files and are at the same 
time using the claim of privilege to ‘‘sappress evidence.”’ 
(Boeing Br. p. 34). All of the Government’s evidence as 
to Air Force views of Boeing’s performance was intro- 
duced either by Air Force witnesses who did not author 
the reports submitted to the Board or by documentary evi- 
dence from Air Force files which had not been submitted to 
the Board. Boeing, of course, was free to subpoena Air 
Force personnel or documents to establish the Air Force 
position as to Boeing’s 1952 performance. It chose to do 
neither. 

In conclusion, we revert to our original point in this 
Brief (pp. 11-15): -The Tax. Court determination of 
Boeing’s excessive profits is a de novo determination. The 
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district. court’s conclusion of May 11 that the privilege was 
waived as to the Air Force reports to the Board appears 
to rest upon the predicate that the Tax Court function in 
renegotiation cases is to act in review of the Board (J.A. 
59). Since review of the Board is not the function of the 
Tax Court (50 U.S.C. App. 1218), and in absence of any sub- 
stantial circumstance permitting an inference that privilege 
has been waived, the order of May 11, 1959, vacating and 
setting aside the judgment of January 7, 1959, should be 
reversed.” 


CONCLUSION 


For the reasons stated, we respectfully submit that the 
judgment of the district court of January 7, 1959, is: cor- 
rect and should be affirmed, and the order of May 11, 1959, 
vacating and setting aside that judgment, should be re- 
versed. 

Gzorcz Cocnzan Dovs, -: 
Assistant Attorney General. 


OxrvEr GascH, 
United. States. Attorney. 


Samven D. Snapz, 
Jous G@. Lavextr, Jz., 
Attorneys. 
Ocroszs 1959. 


17 With specific reference to the contractor’s. right to a de novo 
redetermination of excessive profits by the Tax Court, the Supreme 
Court, in Lichter v. United States, 334 U.S. 742, 791, has held that 
the requirements of procedural due process are satisfied im rene- 
gotiation cases such as this. This decision is dispositive of Boeing’s 
constitutional argument (Br. pp. 36-37) which has: as its touch- 
stone the erroneous. supposition that: the Tax Court sits as a tribu- 
nal to review the Board’s determination. See supra, pp. 11-15.. See 
also United States v. Alexander Wool Combing. Co., 66. F.. Supp. 389 
(D. Mass.), affirmed, 160 F. 2d 103 (C.A. 1), affirmed sub nom. 
Lichter v. United’ States, 334 U.S. 742; Spaulding v. Douglas Azr- 
craft Co., 154 F. 2d 419 (C.A. 9}. 


APPENDIX 


1. The Renegotiation Act of 1951, 65 Stat. 7, as amended, 
90 U.S.C. App. 1211, et seq., provides in part as follows: 


[50 U.S.C. App. 1213(e)]: 


Excessive profits. The term “excessive profits”’ 
means the portion of the profits derived from contracts 
with the Departments and subcontracts which is deter- 
mined in accordance with this title [sections 12911-1293 
of this Appendix] to be excessive. In determining ex- 
cessive profits favorable recognition must be given to 
the efficiency of the contractor or subcontractor, with 
particular regard to attainment of quantity and quality 
production, reduction of costs, and economy in the use 
of materials, facilities, and manpower; and in addition, 
there shall be taken into consideration the following fae- 
tors: 


(1) Reasonableness of costs and profits, with par- 
ticular regard to volume of production, normal earnings, 
and comparison of war and peacetime products; 

(2) The net worth, with particular regard to the 
amount and source of public and private capital em- 
ployed; 

(3) Extent of risk assumed, including the risk inci- 
dent to reasonable pricing policies; 

(4) Nature and extent of contribution to the defense 
effort, including inventive and developmental contribu- 
tion and cooperation with the Government and other 
contractors in supplying technical assistance; 

(5) Character of business, including source and na- 
ture of materials, complexity of manufacturing ‘tech- 
nique, character and extent of subcontracting, and rate 
of turn-over; 

(6) Such other factors the consideration of which the 
public interest and fair and equitable dealing may re- 
quire, which factors shall be published in the regulations 
of the Board from time to time as adopted. 
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[50 U.S.C. App. 1215(a)]: 


Renegotiation proceedimgs—(a) Proceedings before 
Board. Renegotiation proceedings shall be commenced: 
by the mailing of notice to that effect, in such form as 
may be prescribed by regulation, by registered mail to 
the contractor or subcontractor. The Board shall en- 
deavor to make an agreement with the contractor or sub- 
contractor with. respect to the elimination of excessive 
profits received or accrued, and with respect to such 
other matters relating thereto as the Board deems ad- 
visable. Any such agreement, if made, may, with the 
consent. of the contractor or subcontractor, also include 
provisions with respect to the. elimination of excessive 
profits, likely to. be received or accrued. If the Board 
does not make an agreement with respect to the elimina- 
tion of excessive profits. received or accrued, it shall issue 
and enter an order determining the amount, if any, of 
such excessive profits, and forthwith give notice thereof 
by registered mail to the contractor or subcontractor. 
In the absence of the filing of a petition with The Tax 
Court of the United States under the provisions of and 
within the time limit prescribed in section 108 [section 
1218 of this Appendix], such order shall be final and 
conclusive and shall not be subject to review or re- 
determination by any court or other agency. The Board 
shall exercise its powers with respect to the aggregate 
of the amounts received or accrued during the fiscal year 
(or such other period as may be fixed by mutual agree- 
ment) by a contractor or subcontractor under contracts 
with the Departments and subcontracts, and not sepa- 
rately with respect to amounts received or accrued! un- 
der separate contracts with the Departments or sub- 
contracts, except that the Board may exercise such pow- 
ers separately with respect to amounts received or ac- 
erued by the contractor or subcontractor under any one 
or more separate contracts with the Departments or sub- 
contracts. at the request of the contractor or subcontractor. 
By agreement with any contractor or subcontractor, and 
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pursuant to regulations promulgated by it, the Board 
may in its discretion conduct renegotiation on a con- 
solidated basis in order properly to reflect excessive prof- 
its of two or more related contractors or subcontractors. 
Renegotiation shall be conducted on a consolidated basis 
with a parent and its subsidiary corporations which con- 
stitute an affiliated group under section 141 (d) of the 
Internal Revenue Code [section 141 (d) of Title 26] if all 
of the corporations included in such affiliated group re- 
quest renegotiation on such basis and consent to such 
regulations as the Board shall prescribe with respect to 
(1) the determination and elimination of excessive prof- 
its of such affiliated group, and (2) the determination 
of the amount of the excessive profits of such affiliated 
group allocable, for the purposes of section 3806 of the 
Internal Revenue Code [section 3806 of Title 26], to each 
corporation included in such affiliated group. Whenever 
the Board makes a determination with respect to the 
amount of excessive profits, and such determination is 
made by order, it shall, at the request of the contractor 
or subcontractor, as the case may. be, prepare and fur- 
nish such contractor or subcontractor with a statement 
of such determination, of the facts used as a basis there- 
for, and of its reasons for such determination. Such 
statement shall not be used in The Tax Court of the 

- United States as proof of the facts or conclusions stated 
herein. 


[50 U.S.C. App. 1215(e)]: 


Information available to board. (1) Furnishing of 
financial statements, ete. Every person who holds con- 
tracts or subcontracts, to which the provisions of this 
* title’ [sections 1211-1223 of this Appendix] are appli- 

cable, shall, in such form and detail as the Board may 
by regulations prescribe, file with the Board, on or before 
the'first day of the fourth calendar month following the 
close of his fiscal-year, a financial statement setting forth 
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such information as the Board may by regulations pre- 
seribe as necessary to carry out this title [said sections]. 
In addition to the statement required under the pre- 
ceding sentence, every such person shall, at such time 
or times and in such form and detail as the Board may 
" by regulations preseribe, furnish the Board any infor- 
-mation, records, or data which are determined by the 
Board to be necessary to carry out this title [said see- 
tions}. Any person who willfully fails or refuses to fur- 
nish any statement, information, records, or data required 
of him under this subsection, or who knowingly fur- 
nishes any such statement, information, records, or data 
containing information which is false or misleading in 
any material respect, shall, upon conviction thereof, be 
punished by a fine of not more than $10,000 or imprison- 
ment for not more than one year, or both. 


(2) Audit of books and records. For the purpose of 
this title [sections 1211-1223 of this Appendix], the 
Board shall have the right to andit the books and records 
of any contractor or subcontractor subject to this title 
[said sections]. In the imterest of economy and the 
avoidance of duplication of inspection and audit, the 
services of the Bureau of Internal Revenue shall, upon 
the request of the Board and the approval of the Secre- 
tary of the Treasury, be made available to the extent 
determined by the Secretary of the Treasury for the 
purpose of making examinations and andits under this 
title [said sections]. : 

a a * a eg 


[50 U.S.C. App. 1218] : 


Review by the Taz Court. Any contractor or subcon- 
tractor aggrieved by an order of the Board determining 
the amount of excessive profits received or accrued by 
such contractor or subcontractor may— 


(a) if the case was conducted initially by the Board 
itself—within ninety days (not counting Sunday or a 
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-Jegal holiday in the District of Columbia as the last 
day) after the mailing under section 105 (a). [section 
1215(a) -of this: Appendix] of the notice. of such order, 
or: ‘ strep 


(b) if the case was not conducted initially by the 
Board itself—within ninety days (not counting Sunday 
or a legal holiday in the District of Columbia as the last 
day) after the mailing under section 107 (e) [section 
1217(e) of this Appendix] of the notice of the decision 
of the Board not to review the case or the notice of the 
order of the Board determining the amount of excessive 
profits, ms 


file ‘a petition with The Tax Court of the United States 
for a redetermination ‘thereof. Upon such filing such 
court shall have exclusive jurisdiction, by order, to fin- 
ally determine the amount, if any, of such excessive prof- 
its received or acerued by the contractor or subcon- 
tractor, and such determination shall not be reviewed 
or redetermined by any court or agency. The court may 
determine as the amount of excessive profits an amount 
either less than, equal to, or greater than that deter- 
mined by the Board. A proceeding before the Tax Court 
to finally determine the amount, if any, of excessive 
profits shall not be treated as a proceeding to review 
the determination of the Board, but shall be treated as 
@ proceeding de novo. For the purposes of this section 
the court shall have the same powers and duties, insofar 
as applicable in respect of the contractor, the subcon- 
tractor, the Board, and the Secretary, and in respect of 
the attendance of witnesses and the production of 
Papers, notice of hearings, hearings before divisions, 
review by the Tax Court of decisions of Givisions, sten- 
ographic reporting, and reports of proceedings, as such 
court has under sections 1110, 1111, 1113, 1114, 1115 (a), 
1116, 1117 (a), 1118, 1120, and 1121 of the Internal Rev- 
enue Code [Title 26] in the case of a proceeding to 
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’ redetermine 2 deficiency. In the case of any witness for 
the Board, the fees and mileage, and the expenses of 
taking any deposition shall be paid out of appropriations 
of the Board available for that purpose, and in the case 
of any other witnesses shall be paid, subject to rules pre- 
seribed by the court, by the party at whose instance the 
‘witness appears or the deposition is taken. The filing of - 
a petition under this section shall operate to stay the 
execution of the order of the Board under subsection (b) . 
of section 105 [section 1215 (b) of this Appendix] if 
within ten days after the filing of the petition the peti- 
tioner files with the Tax Court a good and sufficient bond, 
approved by such court, in such amount as may be fixed 
by the court. Any amount collected by the United States 
under an order of the Board im excess of the amount 
found to be due under a determination of excessive prof- 
its. by the Tax Court shall be refunded to the contractor 
or subcontractor with interest thereon at the rate. of 4 
per centum per annum from the date of collection by the 
United States to the date of refund. 


[50 U.S.C. App. 1219]: 


Rules and regulations. The Board may eas ‘such 
rales, regulations, and orders as it deems necessary or 
appropriate to carry out the provisions of this title [sec- 
tions 1211-1223 of this Appendix]. ~ 


[50 U.S.C. App. 1221}: 


Application of Admiisirative Procedure Act. The 
functions exercised under this title [sections 1211-1223 
of this Appendix] shall be excluded from the operation 
of the Administrative Procedure Act (60 Stat. 237) ex- 
cept as to the requirements of section 3 thereof [section 
1002 of Title 5]. 
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| «2.Ehe Administrative.Procedure Act, 60. Stat. 238, 5 
_ US.C. 1001, e¢ seq., provides, i in-relevant part, as follows: 


[5 U.S.C. 1002]: 


Publication of setoieadtici: rules, opinions, orders and 
public records. Except to the extent that there is in- 
volved (1) any function of the United States requiring 
‘secrecy in the public interest or (2) any matter relating 
solely to the internal’: management of an agency—— 


(a) Every agency shall separately state and currently 
-publish in the Federal Register (1) descriptions of its 
central and field organization including delegations by 
the agency of final authority and the established places 
at which, and methods whereby, the public may secure 
information or make submittals or requests; (2) state- 
ments of the general course and method by which its 
functions are channeled and determined, including the 
nature and requirements of all formal or informal pro- 
cedures available as well as forms and instructions as 
_ to the scope and contents of all papers, reports, or ex- 
aminations; and (3) substantive rules adopted as au- 
thorized by law and statements of general policy or in- 

_ terpretations formulated and adopted by the agency for 

|. the guidance of the public, but not rules addressed to and 
served upon named persons in-accordance with law. No 
person shall in any manner be required to resort to or- 
ganization or procedure not so published. 


(b) Every agency shall publish or, in accordance with 

_ published rule, make available to public inspection all 

final opinions or orders in the adjudication of cases (ex- 

cept those required for good cause to be held confidential 
and not cited as precedents) and all rules. 


(c) Save as otherwise required by statute, matters of 
official record shall in accordance with published rule be 
made available to persons properly and directly con- 
cerned except information held confidential for good 
cause found. 
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3. Part’ 1480 of the Regulations of The Renegotiation 
Board, 32 CFB. 1480, provides, in part, as follows: 


§ 1480.1 Scope of part. This part establishes the reguia- 
tions governing access to and disclosure of. information, 
_records. and files. relating to renegotiation. proceedings 
* conducted. by or under the authority of (a) ‘The Re- 
negotiation Board, (b) the Military Renegotiation Pol- 
icy and Review Board, transferred to The Renegotia- 
tion Board pursuant to delegation by the Secretary of 
Defense (17 F.R. 736), and (ce) the War Contracts Price 
Adjustment Board, transferred to The Renegotiation 
Board pursuant to section 201 (e) of the act. Nothing 
contained in this part will authorize the transmission or 
disclosure of any information or material classified as 
“Top Secret”’, or ‘“‘Secret”” or “‘Confidential’’ withm 
the meanings assigned to those terms in Executive 
Order 10501, dated November 5, 1953 (18 F-R. 7049), or 
of any “‘restricted data’’ as that term is defined m the 
Atomic Energy Act of 1946, as amended. All officers 
and employees of the Board are subject to the provisions 
of section 1905, title 18, United States Code. * ° bs 


§ 1480.2. General. Renegotiation agreements, reports, 
records, files, correspondence, memoranda and all other 
data, documents and material (hereinafter referred to 
generally as ‘‘documents’’) which have been transferred 
to or have been prepared by the Board in connection with 
any renegotiation proceeding, are the property of the 
Government of the United States. They are in the legal 
custody of the Board and are subject to this part not- 
withstanding that they may be in the physical possession 
of another agency. They are not to be distributed, nor 
are their contents to be revealed to any person other than 
as provided in this part or as may be prescribed by the 
Board in any specific instance. ‘Access’ to documents, 
as used in this part, includes the furnishing of copies 
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of such documents and oral disclosure of the contents of 
the. documents. Authority to-grant aecess to documents 
includes the authority to prescribe the extent of such 
access and the terms and conditions upon which it will 
be granted. This part does not apply to documents 
which the Board has authorized to be distributed to the 
“ public. 


§ 1483.3 Income tam data. Under section 55 (f) (1) 
of the Internal Revenue Code, it is unlawful for any 
person ‘‘to divulge or make known in any manner what- 
ever not provided ‘by law’? any information set forth or 
disclosed in any Federal income tax return or copy 
thereof or abstract: therefrom. Pursuant to other pro- 
visions of the Internal Revenue Code, procedures have 
been established by the Treasury Department under 
which persons entitled to such information may get it 
from the Treasury Department. Accordingly, under no 
cireumstances, will access be afforded to copies of Fed- 
eral tax returns, revenue agents’ reports, or other Fed- 
eral tax data in the custody of the Board. Any such 
material will, in every case, be carefully excluded from 
any documents to which access is roman im accordance 
with this part. 


§ 1480.4 Access to renegotiation records—(a) The 
public. Upon request to the Secretary of The Renego- 
tiation Board, Washington 25, D. C., any person may in- 
spect during usual business hours, at the office of the 
Secretary, a copy of the transcript of any official’ Board 
actions granting exemptions of contracts from -rene- 
gotiation under the act, except in cases where. such 
‘Board “action is of a-nature required to be held confi- 
dential for good cause.. The purpose of this paragraph 
(a) is to make available for public inspection Board 
actions on applications for exemptions, when such ac- 
tions are not issued as regulations and are not required 
to be held confidential for good cause. 
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(b) Departmental procurement personnel. Any De- 
partment named in or designated: pursuant to section 
103 (a) of the act may be afforded access to documents 
in the custody of the Board when such Department de- 
termines that such assistance is necessary to further its 
procurement activities. Credentials duly issued to em- 
ployees of any such Department for such purpose will be 
honored accordingly. 


(ec) Departments performing renegotiation Snel: 
Any Department named in or designated pursuant to sec- 
tion 103 (a) of the act and any Department named in a 
prior renegotiation act will be afforded access to docu- 
ments in the custody of the Board when any such agency 

determines that such access is necessary to the perform- 
ance of duties imposed on it by the several acts under 
which such documents were obtained. Credentials duly 
issued to employees of any such agency for such pur- 
- pose will be honored accordingly. 


(d) Persons properly and directly concerned im re- 


negotiations. Persons properly and directly concerned in 
any renegotiation proceeding, or their duly authorized 
representatives, may apply in writing to the Secretary 
of The Renegotiation Board for access to records of 
such proceeding. Access will be granted at times and 
places which are convenient in the light of the physical 
location of the records to which acess is sought. Access 
will not be furnished under this paragraph (d) to memo- 
randa and reports prepared by Government. employees 
for use within the Government or to any other material 
which, in the opinion of the Board, should be held con- 
fidential for good cause. A person will not be deemed 
properly and directly concerned in any renegotiation 
record unless it relates to renegotiation of the contracts 
of such. person, or of a partnership or joint venture in 
which he was a partner or joint venturer during the 
period renegotiated, or unless the person has such other 
| Pecuniary interest in'the result of a renegotiation pro- 
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““eeeding that,‘in the opinion of the Board, he ‘would be 
“-eaused unreasonable hardship by being denied access to 
reeords relating thereto. 


§ 1480.5 Affording access to documents pursuant to 
subpoena or other judicial process. Subpoenas duces 
teeum, or other judicial process constituting a demand 
for access to or the production of documents in the 
‘«eustody of:the Board, are properly to be served upon the 
-»:Chairman ‘of the Board.. ‘No person, notwithstanding 
that ‘he may have physical possession of such docu- 
ments, is authorized to afford access thereto or to pro- 
-duce the same pursuant to subpoena duces tecum or other 
.: Judicial process except upon authorization or direction 
-. from-the Chairman of the Board. Whenever a subpoena 
» or other process demanding the production of documents 
. which are in the custody of the Board, whether issued by 
a Federal court, State court, or administrative tribunal, 
is served upon any person, other than said Chairman, 
_. having possession of such documents, such person will 
appear in such court or tribunal and respectfully de- 
cline to present such documents, basing his refusal upon 
the regulation and pointing out that the Board’s regula- 
tion makes provision for the serving of subpoenas upon 

its Chairman. 
§ 1480.6 Disclosure of information acquired in the per- 
. formance of duties im conmection with renegotiation. 
Disclosure of facts, knowledge of which was acquired in 
the course of official duty in connection with any rene- 
gotiation proceeding conducted by or under the authority 
of the Board, the Military Renegotiation Policy and 
- Review Board or the War Contracts Price Adjustment 
Board is to be made only to such persons or bodies and 
- subject to the same restrictions as are provided in this 
part with respect to access to documents in\the custody 
of the Board. 


§ 1480.7 Control of physical. possession of documents 
Any person transferred or separated from duty or em- 
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ployment in connection with. renegotiation, or trans- 
ferred or separated from duty or employment in any 
other connection in which possession of documents in 
the eustody of the Board is authorized, shall, upon such 
transfer or separation, deliver all such documents in 
his possession into the possession of a responsible of- 
ficial. 


§ 1480.8 Opimions and. orders.. Except as authorized 
in § 1480.4 (a), opinions and orders will not be published 
or made available to. the public under section 3 (b) of 
the Administrative Procedure Act, inasmuch as they are 
regarded as confidential for good cause shown, by rea- 
son of the confidential data furnished by contractors 
and relating to their business, and included therein. For 
the purposes of this paragraph, the term ‘‘opinion”’’ in- 
eludes a statement furnished pursuant to Part 1477 of 
this subchapter and the term “‘order’’ includes an agree- 
ment to eliminate excessive profits, as well as a unilateral 
determination. Opinions and orders are not cited as 
precedents in any renegotiation proceedings. 

§ 1480.9 Copies of documents. A person or Depart- 
ment entitled to access to documents under this part 
will, upon request, be given copies of such documents, 
provided that such person or Department reimburses the 
Board for any expenses incurred in connection with the 
preparation of such copies which the Board considers 
should properly be borne by such person or Department. 
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I. PRELIMINARY STATEMENT 
Beyond contradiction, the effort of Thomas Coggeshall 
and his Board, as litigants in the Tax Court case, is to 
prevent the Tax Court from securing material evidence 
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which the Tax Court has said it needs and wants. He 
seeks this Court’s assistance in that effort. All of the 
principal arguments made in his brief, supported by sub- 
stantially the same authorities, were made to the Tax 
Court, and the Tax Court ruled against him. He now asks 
this Court to upset the Tax Court’s ruling. 


Even were the intent of Congress not involved, it would 
require a far greater showing than Thomas Coggeshall 
has made to warrant a reversal of the Tax Court’s ruling. 
But the intent of Congress is involved here. That intent, 
expressed in the grant of exclusive jurisdiction to the Tax 
Court in renegotiation cases, is that the Tax Court’s 
rulings in such cases shall be accorded finality (see 
Boeing’s main brief, pp. 11-12). Also, for the reasons 
stated in Boeing’s main brief, pages 13-18, Congress also 
necessarily intended that the Tax Court have access to all 
material evidence, including that in the Board’s possession. 
Thomas Coggeshall’s arguments fall far short of provid- 
ing any justification for his refusal to comply with. the 
Tax Court’s subpoena or for this Court’s disregard of 
the Tax Court’s ruling. 


Il. THE FUNDAMENTAL ERROR OF THOMAS 
COGGESHALL'S POSITION 


Throughout his brief, Thomas Coggeshall commits the 
basic error of failing, or refusing, to distinguish between 
material evidence in the possession of the Board which 
bears on the issues before the Tax Court and immaterial 
matter relating to the Board’s deliberations and the reasons 
why the Board made the determination it did. Instead, he 
treats both kinds of matter as dealing only with the in- 
ternal workings and deliberations of the Board. For 
example, he says (Br. p. 15) that “‘* * * the data avail- 
able to The Renegotiation Board and the Board’s 
deliberations are not a proper basis for the Tax Court’s 8 
determinations * * °’’, 
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The subpoena seeks the material evidence, and neither 
Boeing nor the Tax Court is concerned with what the 
Board thought about it, or what weight they gave it. The 
Tax Court, in refusing to quash the subpoena, sharply 
drew this distinction, saying that it would treat as im 
material any matter relating to the ‘internal workings 
of the Board with respect to any previous renegotiation’? 
but that ‘“‘anything material in those files, this Court needs 
and wants’? (JA 26-27). 


Thomas Coggeshall’s failure to make this obviously 
necessary distinction is, in itself, an answer to his principal 
arguments. Thus, he argues that none of the data need 
be produced because, in view of the de novo character of 
the Tax Court proceeding, anything that was before the 
Board is as a matter of law immaterial, and therefore 
inadmissible (Br. pp. 10-22). However, it is self-evident 
that the independent evaluation by the Tax Court of 
evidence before it does not convert the proceeding into a 
review of the Board’s determination merely because some 
of that evidence was also before the Board. Blair v. 
Ocsterleim Machine Co., 57 App. D.C. 75, 17 F.2d 663 (D.C. 
Cir. 1927), affd. 275 U.S. 220 (1927). The Tax Court has 
already ruled that it will distinguish between material 
data in the Board’s possession, which it ‘‘needs and 
wants’’, and information that is immaterial because it goes 
to the ‘internal workings’’ of the Board. Furthermore, 
the Tax Court has held the record open to receive such 
material evidence. 


Thomas Coggeshall has cited certain Tax Court cases 
in support of his argument that the subpoenaed data are 
immaterial to the Tax Court proceeding (Br. pp. 16-17). 
However, the best precedent indicating the Tax Court’s 
position is its ruling in this very case that such data must 
-be produced. Aside from that, the cases cited by Thomas 
Coggeshall are not in point because, although his brief 
does not so indicate, all of them involved attempts to 
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review the reasons of the Board for its determinations. 
His citation of these cases again demonstrates his con- 
fasion between material evidence in the Board’s Possession 
and immaterial information relating to the “inner work- 
ings’’ of the Board. 


The Tax Court has expressed its need for the subpoenaed 
data, and its basic relevance to Boeing’s case is beyond 
dispute (see Boeing’s main brief, pp. 10-11, 17, 26-27). 
What, for example, could be more relevant than the 
official Air Force reports dealing with Boeing’s record in 
meeting contract delivery schedules, with the quality of 
Boeing’s products, with its use of its physical facilities 
and the like? What could be more helpful to the Tax 
Court than facts included among the subpoenzed data 
‘which will permit the comparison of Boeing’s performance 
with that of others in its industry? (See Boeing’s main 
brief, Br. App. 8a-lla, for comparisons which the 
Board’s regulations require it to make.) Such data go 


to the heart of the issues that must be determined by the 
Tax Court, and the Board’s records are the only repository 
of such data. 


This need of the Tax Court and Boeing for the evidence 
in the Board’s possession clearly distinguishes this case 
from Martin v. Capital Transit Co., 83 App. D.C. 239, 170 
F.2d 811, and Safeway Stores v. Reynolds, 85 App. D.C. 
194, 176 F.2d 476 (Br. pp. 18-19). Those cases refused 
discovery under Rule 34, Fed. Rules Civ. Proc. because 
of a failure to show “‘good cause”. In the Capital Transit 
case, there was only an unsupported allegation of good 
cause and in the Safeway Stores case, the plaintiff was 
‘seeking a statement he himself made after the accident. 
What could be better cause than the expressed need of the 
Tax Court for material evidence which deals directly with 
issues before it and which, as a practical matter, is obtain- 
able only from the Board’s records? 
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il. THE ISSUE OF PRIVILEGE 


A. In his argument on the question of privilege, 
Thomas Coggeshall ignores the directly pro- 
visons of the Renegotiation Act. Section 105(a) of that 
Act requires disclosure, as follows: 


«c# * * Whenever the Board makes a determination 
with respect to the amount of excessive profits, and 
such determination is made by order, it shall, at the 
request of the contractor or subcontractor, as the 
case may be, prepare and furnish such contractor 
or subcontractor with a statement of such determina- 
tion, of the facts used as a basis therefor, and of its 
reasons for such determination. * * *’? (Emphasis 
supplied.) 


The Chairman’s claim of privilege cannot be reconciled 
with this statutory requirement for disclosure and, in 
fact, the Board has furnished Boeing with a statement 
pursuant to Section 105(a). 


Section 105(2) also provides that ‘‘Such statement 
shall not be used in the Tax Court of the United States as 
proof of the facts or conclusions stated therem.” ‘As a 
consequence, the material evidence itself must be obtained 
from the Board and presented to the Tax Court, and that 
is what Boeing’s subpoena seeks to accomplish. As stated, 
Boeing does not seek a disclosure of the reasoning process 
of the Board, because it would be immaterial in the 
de novo proceeding before the Tax Court. However, the 
specific provision of the Renegotiation Act necessarily 
eliminates any privilege, not only with respect to the 
evidence in the Board’s possession, but even with respect 
to its reasoning process. 


B. Leaving aside the specific statutory requirement of 
disclosure, the cases cited in Boeing’s main brief, pp. 28- 
29, establish that there is no judicially recognized privilege 
for the subpoenaed evidence. The assertion of the Chair- 
man that there is such a privilege reflects, again, his 
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refusal to see the difference between material evidence 
bearing on the issues before the Tax Court and matter 
going only to the inner workings of the Board. The 
authorities he mainly relies upon are those in which 
production was refused because the matter sought was 
directed only to the reasoning process of the officials 
involved (Br. pp. 24-25, 37-39). Since the subpoena here 
does not seek such matter, those authorities are in- 
applicable. 


Thus, in United States v. Morgan, 313 U.S. 409 (1941), 
the interrogatories went to the process by which the 
Secretary of Agriculture reached a certain decision, in- 
cluding the manner and extent of his study of the record 
and his consultation with subordinates. And'in N.L.RB. 
v. Botany Worsted Mills, 106 F.2d 263 (3d Cir. 1939), the 
‘interrogatories to the Board members asked whether they 
had read the examiner’s report, whether they adopted its 
language in preparing their own decison, and the like. 
These decisions certainly do not support a claim of 
privilege for material evidence which is in the possession 
of. the Government. 


Thomas Coggeshall also cites, as judicial support for 
his claim of privilege, Universal Airline, Inc. v. Eastern 
Air Lines, Inc., 88 App. D.C. 219, 188 F. 2d 993 (D.C. Cir. 
1951) (Br. pp. 19, 25), and Appeal of United States 
Securities and Exchange Commission, 226 F.2d 501 (6th 
Cir. 1955) (Br. p. 26). In the Universal Airline case, this 
Court found it error to compel an agent of the Civil 
Aeronautics Board to produce any of the Board’s reports, 
orders or private files or to testify as to their comments. 
However, that case involved Section 701(e) of the Civil 
Aeronautics Act which specifically states that ‘“‘no part 
of any report or reports of the Board or the authority 
relating to any accident, or the investigation thereof, 
shall be admitted as evidence or used in any suit or action 
for damages growing out of any matter mentioned in such 
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report or reports.’’ Also, the C.A.B. did permit the in- 
vestigative agent of the Board to testify concerning his 
observations of the scene of the accident. Here, the 
Renegotiation Act requires disclosure and the Board has 
refused to produce any of the evidence in its possession. 
The Securities and Exchange Commission ease involved 
merely the validity of an agency regulation directing 
subordinate employees not to produce agency information 
and requiring that demands for information be made upon 
the agency head. Compare United States ex rel. Touhy 
v. Ragen, 340 U.S. 462 (1951). No such question is present 
here. 


Internal agency memoranda on policy matters not 
related to the ease at hand, as in Kaiser Aluminum & 
Chemical Corp. v. United States, 157 F. Supp. 939 (C. CL 
1958), and information relating to the reasoning processes 
of administrative officials, as in the Morgan and Botany 
Worsted Mills cases, may as a matter of general law be 
privileged. But even if the Chairman’s claim of privilege 
is tested by general law and not by the specific provisions 
and intent of the Renegotiation Act, his authorities in 
no way support his claim of privilege for the material 
evidence in the Board’s possession. On the other hand, 
the authorities cited in Boeing’s opening brief, at pages 
15-17 and 23-29, firmly establish that such evidence is 
subject to production. A contrary rule would lead to 
the anomalous conclusion that, to the extent The Re- 
negotiation Board is the sole repository of material 
evidence, such evidence cannot be presented to the Tax 
Court. 


C. Thomas Coggeshall, for the first time in this pro- 
ceeding, argues that Section 3 of the Administrative 
Procedure Act (60 Stat. 238, 5 U.S.C. 1002) supports both 
the Board’s regulation, which he says forbids disclosure 
of evidence in its possession, and his claim of privilege 
(Br. pp. 28-29). 
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Boeing does not quarrel with the Chairman’s con- 
| elusion that the Board’s regulation is consistent with 
Section 3 of that Act. For both the Board’s regulation 
(Br. App. lla-13a, Boeing’s main brief) and Section 3 
| relate only to voluntary disclosure of matters pursuant 
- to routine inquiries. (See discussion in Boeing’s main 
brief, pp. 1823.) Neither applies to judicial process 
issued in a case before the courts. And both relate only 

to the confidentiality of records. As this Court has held, 
' eonfidential matter is different from privileged matter, 
and only a privilege can withstand a subpoena. Com- 
munist Party of U. S. v. Subversive Act. Con. Bd., 102 
App. D.C. 395, 254 F.2d 314 (D.C. Cir. 1958). 


The Chairman cites no authority for his view that 
- Section 3 of the Administrative Procedure Act supports 
his refusal to turn over the subpoenaed evidence. There 
is no such authority. ; 


D. Also for the first time, the Chairman suggests that 
his claim of privilege finds support in the constitutional 
concept of the separation of powers among the govern- 
mental branches (Br. pp. 29-34). Even so, however, he 
recognizes that where the Government invokes a privilege 
‘¢in litigation to which the United States is a party * * °, 
the courts have a role to play’’, that role being to ‘‘deter- 
mine whether the privilege is valid or well-founded”’ (Br. 
p. 33). Thus, he concedes that the question remains the 
same whether the privilege is evidential or constitutional 
in source: Is there a valid privilege? For reasons stated 
in Boeing’s main brief, pages 13-32, there is no privilege 
for the subpoenaed data. 


Boeing has been unable to find a single instance where 
@ governmental agency has claimed so sweeping @ 
privilege for every bit of information in its records. The 
Chairman has not directed this Court’s attention to any 
such instance. Instead, he rests his refusal to produce 
any part of the subpoenaed data upon the broad proposi- 
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tion that the public interest would suffer from any dis- 
closure (Br. pp. 3435). His reasons for this contention 
are as follows. 


The first reason is that disclosure ‘‘would inhibit the 
individual members of [the] Board in their delibera- 
tions’”’. Whether or not this is so, it is completely clear 
that nondisclosure will inhibit the Tax Court in the 
discharge of its statutory duty; the Tax Court has said 
that it ‘“‘needs and wants’’ everything material contained 
in the file. However, why would the disclosure of material 
evidence in the Board’s possession inhibit the delibera- 
tions of its members? The Chairman does not say. 
Neither the Tax Court nor Boeing seeks matter going to 
the Board’s inner deliberations. That being so, the dis- 
closure cannot impede the Board in its deliberations. 


His second reason is that disclosure would ‘“‘tend to 
discourage the staffs of [this] Board and of other Govern- 
ment agencies preparing such data from giving complete 


and candid advice’. Why would it? Rather, is it not to be 
assumed that those charged with collecting and reporting 
such data will do an honest, competent job regardless of 
whether or not the data may subsequently be disclosed? 
The District Court thought so (JA 58). 


The Chairman’s third reason for stating that disclosure 
would not be in the public interest is that it ‘‘would 
require the disclosure of the facts of and determinations 
in other cases’’ before the Board. Boeing’s subpoena 
related only to the data regarding its own renegotiation. 
It did not seek the production of the renegotiation files 
of other contractors. The factual data in the Boeing file 
regarding other contractors are there because of the 
value of such data for comparative purposes in Boeing’s 
ease. Such data will be equally valuable to the Tax Court, 
and should therefore be produced. The Chairman, how- 
ever, suggests that disclosure would handicap the Board 
in obtaining information from such other. contractors in 


10 


the future. The Board is not as powerless as the 
suggestion indicates. Section 105(e)(1) of the Renegotia- 
tion Act provides that contractors shall file statements 
containing such information as the Board prescribes, 
and imposes criminal sanctions for willful failure to do so. 
It is worth noting, also, that such information is not 
protected by statute from disclosure, as is true in some 
instances, for example, of income tax returns. 


The Chairman has asserted a claim of privilege upon 
the basis that disclosure of the subpoenaed data would 
not be in the public interest. The foregoing are the only 
reasons given why the public interest would be adversely 
affected. It is submitted that there is no substance to 
them, and that, to the contrary, the public interest will 
suffer if the Tax Court, to which Congress has given the 
responsibility of making a new, correct and final deter- 
mination, is not furnished the material data which it has 
said it needs and wants. 


CONCLUSION 


That the data sought by the subpoena constitute 
material evidence cannot seriously be disputed. It calls 
for the official Air Force reports on Boeing’s performance 
during 1952, which contain facts regarding its efficiency, 
costs, the quality of its work and its adherence to delivery 
schedules. Nothing could be more relevant than the 
evaluation of Boeing’s performance by its Major cus- 
tomer, with facts supporting such evaluation. The 
subpoena also calls for the report of the Los Angeles 
Regional Renegotiation Board. This is the Board charged 
with the primary responsibility for collecting and report- 
ing the facts pertinent to Boeing’s renegotiation, and its 
report is obviously a most authoritative compilation of 
those facts. 


The subpoena further calls for the production of other 
specific reports which contain data comparing Boeing’s 
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performance with that of other airplane producers, com- 
parisons with other industries, and similar factual analyses 
which provide standards of comparison by which to 
measure the reasonableness of Boeing’s profits. Such 
comparisons are required by the Board’s regulations, as 
pointed out above, and the Tax Court must be permitted 
to make them. It cannot do so unless such data in the 
possession of the Board are produced. 


It is possible that, intermingled with this highly material 
evidence that the subpoena calls for, there may be some 
immaterial information going to the Board’s reasoning 
process. This need cause no concern, because the Tax 
Court has already ruled that it will differentiate between 
material evidence and immaterial information relating to 
the inner workings of the Board. Disclosure will violate 
no privilege because, in compliance with Section 105(a) 
of the Renegotiation Act, the Board has already stated to 
Boeing the reasons underlying its determination. 


The sweeping assertion made by Thomas Coggeshall, 
that he is entitled to withhold every particle of evidence 
in The Renegotiation Board’s possession from the Tax 
Court and Boeing, is completely unjustified, and he has 
cited no authority or precedent to support it. His 
assertion should, therefore, be judged in the light of the 
facts that the Board, as a litigant in the Tax Court pro- 
ceeding, is trying to sustain its prior determination and 
that Boeing has the burden of proof in that proceeding. 


The evidence in the Board’s possession is important 
and useful to the Tax Court and Boeing. For that reason 
the Tax Court, emphasizing its need for such evidence, 
has rejected the claim of privilege and has asserted its 
and Boeing’s right to have such evidence. Boeing 
respectfully suggests that this Court should honor the 
Tax Court’s expressed need. 
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For the foregoing reasons, Boeing submits that it and 
the Tax Court are clearly entitled to prevail. 


Noma L. Sutra, Je. 
Bazzon K. Gries 
Joun S. Nouan 
1001 Connecticut Avenue 
Washington 6, D. C. 
Lowrett P. Mickenwarr 
Anvrezw M. Wiiiiams 
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Docket Entries 
Date Proceedings 
1958 


Nov. 3—Petition of Boeing Airplane Company to compel 
the production by Thomas Coggeshall as Chairman 
of the Renegotiation Board of certain records or other 
data before the Tax Court of the United States. 


Nov. 3—Motion of petitioner for order to show cause why 
an order should not issue enforcing subpoena of the 
Tax Court of the United States. 


Nov. 7—Order to show cause. Pine, J. 


Dec. 5—Motion of Thomas Coggeshall to dismiss petition 
and vacate order to show cause or, in the alternative. 
for summary judgment. 


Dec. 5—Answer of Thomas Coggeshall to petition. 


Dee. 8—Memorandum of petitioner in opposition to Answer 
to Petition. 


Dec. 8—Statement by petitioner of Facts and Memoran- 
dum of Law. 


Dee. 8—Opposition of petitioner to motion of respondent 
to dismiss. 

Dec. 3—Order continuing return date of order to show eause 
to December 10, 1958. Tamm, J. 


Dec. 10—Reply memorandum of Thomas Coggeshall in sup- 
port of motion to dismiss. (Not docketed until Dee. 
23, 1958.) 


_ Dee, 10—Rule to show cause on petition of Boeing Airplane 
Co, and motion of respondent to vacate order to show 
cause and dismiss petition or in alternative for sum- 
mary judgment, argued and submitted. Tamm, J. 
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Date Proceedings 
1958 


Dee. 15—Response of petitioner to ‘‘Reply Memorandum 
of Thomas Coggeshall in support of motion to dis- 
miss’’. 

Dec. 18—Transcript of proceedings of 12-10-58; pp. 1-37. 


Dec. 23—Memorandum granting motion of Thomas Cogge- 
shall for sammary judgment. Tamm, J. 


1959 
Jan. 6—Objection of petitioner to form of proposed order. 


Jan. 7—Order granting motion of Thomas Coggeshall for 
summary judgment and dismissing the petition with 
prejudice, Tamm, J. 

Jan. 9—Personal bond on appeal secured by cash deposit 
per order of 1-7-59. 

Jan. 9—Notice of appeal by petitioner. 


Jan. 9—Deposit by petitioner in the sum of $250.00 in lieu 
of cost bond on appeal as per order of January 9, 1959. 


Jan. 9—Order directing Clerk to accept cash deposit of 
$250.00 in lieu of bond on appeal. McGuire, J. 


Mar. 6—Motion of petitioner to vacate and set aside judg- 
ment and for rehearing. 


Mar. 10—Stipulation extending time for Thomas Cogge- 
shall to respond to motion to vacate & set aside judg- 
ment to & including 3-19-59. Tamm, J. 


Mar. 19—Opposition of Thomas Coggeshall to motion to 
vacate and set aside Judgment and for rehearing. 


Feb. 16—Record on Appeal Delivered to USCA. 
Feb. 16—Receipt from USCA for original record. 
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Date Proceedings 
1959 
Apr. 27—Opinion granting motion to set aside and vacate 
_ judgment as it relates solely to reports of the Air Force 
concerning contracts being renegotiated and denied in 
respect to all other documents. Holtzoff, J. 


May 11—Order vacating portion of order of Jan. 7, 1959 
and denying motion to vacate and set aside jadgment 
and for rehearing in all other respects. (signed 5-8-59) 
Holtzoff, J. 


April 29—Transeript of proceedings of 49-59; Vol I, pp. 
148. 


May 11—Order staying production of documents by the 
Renegotiation Board pending time for appeal and if 
appeal be taken staying said production until decision 
of U. S. Court of Appeals on such appeal. Holtzoff, J. 


May 12—Certified copy of order of U.S.C.A. remanding to 
U.S.D.C. for farther proceedings. 


May 14—Retarn of original exhibits and record to District 
Court files from Clerk, U.S.C.A. 


Jul. 6—Notice of appeal of Thomas Coggeshall. 
Jul, 7—Notice of cross-appeal of Boeing Airplane Co. 


Jul. 7—Order permitting Clerk of Court to aecept cash 
deposit of $250.00 in lieu of bond on appeal. Letts, C.J. 


Jul. 7—Personal bond on cross-appeal secured by eash de- 
posit. 
| Jul. 7—Deposit by petitioner, Boeing Airplane Co., $250.00 


in lieu of filing cost bond on appeal per order entered 
7-7-59. 
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Proceedings 


Jul. 10—Amended Notice of Cross Appeal by Boeing Air- 
plane Co. 


Jul 28—Transcript of proceedings 49-59; Pages 1-48, 
Aug. 3—Transeript of proceedings 12-10-58, pages 1-37. 


Aug. 12—Record on Appeal delivered to U.S.C.A. by 
George C. Doub for U. S. 


Aug. 12—Receipt from U.S.C.A. for original papers. 


(Filed November 3, 1958) 


IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Mise. No 31-58 
yy ree Marrer or 
Tue Petron or Borrse Ampitane Company 


or Other Data Before the Tax Court of the United States 


The petitioner, Bozrse Ampianze Company, a corporation 
organized under the laws of the State of Delaware, by its 
attorneys, respectfully states that: 


1. This Court has jurisdiction of these proceedings pur- 
suant to Section 7604(a) of the Internal Revenue Code of 
1954 (26 U.S.C. Section 7604(a)). 


2. On February 20, 1956, the petitioner filed a petition 
in the Tax Court of the United States pursuant to Section 
108 of the Renegotiation Act of 1951 (50 U.S.C. App. See- 
tion 1218) for a redetermination of the amount of excessive 
profits, if any, derived during the calendar year 1952 from 
contracts and subcontracts subject to renegotiation. Such 
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proceeding is entitled Boeing Airplane Company, a cor- 
poration, Petitioner, versus The Renegotiation Board of 
the United States of America, Respondent, Docket No. 
935-R. 


3. In the course of such proceeding, the Tax Court of 
the United States through its authorized representative, 
Howard P. Locke, Clerk of the Tax Court of the United 
States, at the instance of counsel for the petitioner therein, 
caused a subpoena to be issued requiring Thomas Cogge- 
shall, Chairman of The Renegotiation Board, to appear 
and to produce certain records or other data. A photo- 
static copy of the subpoena, attached hereto as Exhibit A, 
required such records and other data to be produced at the 
hearing in the case before Judge Graydon Withey of the 
Tax Court of the United States in Seattle, Washington, on 
October 20, 1958, at 10:00 o’clock am. Such subpoena was 
served on Thomas Coggeshall on October 6, 1958. Such 
subpoena was issued pursuant to authority contained in 


Section 7456(a) of the Internal Revenue Code of 1954 (26 
U.S.C. Section 7456(a)) and Section 108 of the Renegotia- 
tion Act of 1951 (50 U.S.C. App. Section 1218). 


4. Notwithstanding such subpoena, Thomas Coggeshall 
failed and neglected to produce the records or other data 
ordered to be produced therein at the time and place speci- 
fied although the hearing was convened as scheduled and 
Judge Graydon Withey was present for the purpose of 
receiving the production of records or other data as pro- 
vided in the subpoena. 


5. The respondent in such Tax Court proceeding, The 
Renegotiation Board, on October 8 and October 23, 1958, 
filed two motions to quash the subpoena citing certain al- 
leged authorities. Judge Graydon Withey, after consider- 
ing the motion and authorities cited therein, and oral argu- 
ment thereon, denied the motions to quash. 


6. Notwithstanding such action on the motions to quash 
by Judge Graydon Withey, Thomas Coggeshall as Chair- 
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man of The Renegotiation Board through counsel for the 
respondent in such Tax Court proceeding advised Judge 
Graydon Withey on October 27, 1958, that he respectfully 
declined to produce the records or other data pursuant to 
the subpoena. Thomas Coggeshall has continued to refuse 
to produce such records or other data up to the present time, 


7. Section 7604(a) of the Internal Revenue Code of 1954 
(26 U.S.C. Section 7604(a)) provides that if any person 
is summoned under the internal revenue laws to produce 
records and other data, the United States District Court 
for the district in which such person resides or is found 
shall have jurisdiction by appropriate process to compel 
such production of records or other data. Thomas Cogge- 
shall has been summoned to appear and to produce records 
or other data under Section 7456(a) of the Internal Rev- 
enue Code of 1954 (26 U.S.C. Section 7456(a)). Thomas 
Coggeshall resides in the District of Columbia or may be 
found at The Renegotiation Board, Washington, District 
of Columbia. 


Wuenrerore the petitioner requests that this Court issue 
an Order compelling Thomas Coggeshall to appear and to 
produce the records or other data referred to in the sub- 
poena attached hereto as Exhibit A before the Tax Court 
of the United States or be held in contempt of this Court, 
and for such other relief as this Court deems proper. 


Muer & CHevauier 


/s/ Barron K. Grrr 
/s/ Joun S. Nouan 
Attorneys for Petitioner 
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TAX COURT OF THE UNITED STATES 
WASHINGTON, D. C. 
Docket No. 935-R 
Boerne Ampiane Company, Petitioner, 
v. 


Tae Renecormution Boarp or THE Unrrep States 
or America, Respondent. 


SUBPOENA. 


To Tuomas CoccEsHaLL, Chairman, 
The Renegotiation Board 

7th Street & Jefferson Drive, S.W., 

Washington, D. C. 


You Aze Heresy Commanpep to appear before the Tax 
' Court of the United States at 10:00 a.m. on the 20th day of 
~ October, 1958 at Courtroom, U. S. Court of Appeals, U. S. 
- Court House, Seattle, Washington then and there to testify 
on behalf of Petitioner in the above-entitled case, and to 
bring with you all of the reports, correspondence and data 
contained in or constituting the files of the Los Angeles 
_ Regional Renegotiation Board and of The Renegotiation 
| Board of the United States in connection with the renego- 
- tiation of Boeing Airplane Company for the year 1952, 


(a) including therein, without limiting the generality of 
the foregoing, the following: 


1. any and all reports, letters or written information 
submitted by or on behalf of Air Materiel Com- 
mand or other United States Air Force office or 
command to the Los Angeles Regional Renegotia- 
tion Board or The Renegotiation Board in re- 
sponse to questionnaires or requests for informa- 
tion from either of the latter in connection with 
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the renegotiation of Boeing Airplane Company 
for the year 1952; 


any and all reports, recommendations, eorrespond- 
ence and data submitted by the Los Angeles Re- 
gional Renegotiation Board to The Renegotiation 
Board in connection with the renegotiation of 
Boeing Airplane Company for the year 1952; 


. any and all reports made to The Renegotiation 
Board by its Office of Review in connection with 
the renegotiation of Boeing Airplane Company 
for the year 1952; and 


any and all analyses, studies or recommendations 
made to The Renegotiation Board by its Office of 
Economie Review in connection with the renego- 
tiation of Boeing Airplane Company for the year 
1952; 


(b) excluding therefrom, however, any Federal income 
tax data of the character described in Renegotiation 
Board Regulations, Section 1480.3. 


and not to depart without leave of the Court. 


Howarp P. Locxz, 
Clerk of the Court. 


By Ross E. May 
(Seal) Deputy Clerk. 


Date September 29, 1958 


Loweuzi P. Mickenuwarr 
Attorney for Petitioner 
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(Filed November 3, 1958) 


Motion for Order to Show Cause Why an Order Should Not 
Issue Enforcing Subpoena of the Tax Court of the United 
States ; 

The petitioner, Borne AmPuane Company, @ corporation 
organized under the laws of the State of Delaware, by its 
attorneys, respectfully moves this Court for an Order com- 
pelling Thomas Coggeshall, Chairman of The Renegotia- 
tion Board, to show cause, if any, why an Order should not 
issue directing him to produce certain records or other 
data before the Tax Court of the United States as required 
by the subpoena issued by the Tax Court of the United 
States on or about September 29, 1958, and served upon 
him on October 6, 1958. As ground for this motion, the 
petitioner refers this Court to the verified Petition filed 
herein by the petitioner. 


Muier & CHEvatiEr 
/8/ Bazzon K. Grier 
/8/ Joun S. Notaw 


(Filed November 7, 1958) 
Order to Show Cause 


Upon consideration of the motion of the petitioner for 
an order to show cause why an order should not issue en- 
forcing the subpoena of the Tax Court of the United States 
served upon Thomas Coggeshall, Chairman of The Renego- 
tiation Board, and the verified Petition filed herein, it is 
by the Court this 6th day of November, 1958, 

Oxpznep that Thomas Coggeshall appear before this Court 
on the 8th day of December, 1958, at 10 o’clock a.m. of that 
day, at Courtroom No. 17, United States Courthouse, 3rd 
and Constitution Avenue, N. W., Washington, D. C., and 
show cause why an order should not issue directing him to 
produce certain records or other data before the Tax Court 
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of the United States as required by the subpoena issued 
heretofore by the Tax Court of the United States. 

Ir Is Furrner Oxperep that service of a copy of this 
Order To Show Cause, together with a copy of the verified 
Petition, and a copy of the Motion For Order filed herein 
by petitioner, be made upon Thomas Coggeshall by a 
Deputy United States Marshal on or before December 12, 
1958, and that said service shall be deemed snfficient notice. 


/s/ Davw A. Prse 
Judge 


(Filed December 5, 1958) 


Answer to Petition and Return and Plea to Order to 
Show Cause 


Comes now Thomas Coggeshall, as Chairman of the 
Renegotiation Board, and without waiving his objections 
to the jurisdiction of this Court, for answer to the petition 
and return and plea to the order to show cause heretofore 
issued in this matter on November 6, 1958, avers and 
alleges as follows: 


For ANSWER TO THE PETITION 
1. Denies the allegations contained in paragraph 1. 
2. Admits the allegations contained in paragraph 2. 


3. Denies the allegations contained in paragraph 3, ex- 
cept he admits that in the course of the proceedings bear- 
ing Docket No. 935-R the Tax Court, through its author- 
ized representative Howard P. Locke, Clerk of the Tax 
Court of the United States, at the instance of counsel for 
petitioner therein caused a subpoena to be issued; that a 
copy of the subpoena is attached to the petition as Exhibit 
‘©A? and that such subpoena was served on Thomas Cogge- 
shall in his office at Washington, D. C. on October 6, 1958, 
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and alleges that section 7456(a) of the Internal Revenue 
Code of 1954 reads in full as follows: 


*‘(a) In general—For the efficient administration 
of the functions vested in the Tax Court or any divi- 
sion thereof, any judge of the Tax Court, the clerk of 
the court or his deputies, as such, or any other em- 
ployee of the Tax Court designated in writing for the 
purpose by the chief judge, may administer oaths, 
and any judge of the Tax Court may examine wit- 
nesses and require, by subpoena ordered by the Tax 
Court or any division thereof and signed by the judge 
(or by the clerk of the Tax Court or by any other em- 
oy of the Tax Court when acting as deputy 
clerk)— 


(1) the attendance and testimony of witnesses, and 
the production of all necessary returns, books, papers, 
doeuments, correspondence and other evidence, from 
any place in the United States at any designated place 
of hearing, or 

(2) the taking of a deposition before any designated 
individual competent to administer oaths under this 
title. In the case of a deposition the testimony shall 
be reduced to writing by the individual taking the 
deposition or under his direction and shall then be 
subscribed by the deponent.’? 


that section 108 of the Renegotiation Act of 1951 reads in 
pertinent part as follows (50 U.S.C. App. 1218): 


‘*Any contractor or subcontractor aggrieved by an 
order of the Board determining the amount of exces- 
sive profits received or accrued by such contractor or 
subcontractor may— * * * file a petition with The Tax 
Court of the United States for a redetermination there- 
of. °° * A proceeding before the Tax Court to finally 
determine the amount, if any, of excessive profits shall 
not be treated as a ing to review the deter- 
mination of the Bosal but be treated as a pro- 

ing de novo. For the purposes of this section 
the court shall have the same powers and duties, inso- 
far as applicable in respect of the contractor, the sub- 
contractor, the Board, and the Secretary, and in re- 
spect of the attendance of witnesses and the produe- 
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tion of papers, notice of hearings, hearings before 
divisions, review by the Tax Court of decisions of 
divisions, stenographic reporting, and reports of pro- 

i as such court has under sections 1110, 1111, 
1113, 1114", 1115(a), 1116, 1117(a), 1118, 1120, and 
1121 of the Internal Revenue Code [Title 26] im the 
ease of a proceeding to redetermine a deficiency. In 
the case of any witness for the Board, the fees and 
mileage, and the expenses of taking any deposition 
shall be paid out of appropriations of the Board avail- 
able for that purpose, and in the case of any other 
witnesses shall be paid, subject to rules preseribed by 
the court, by the party at whose instance the witness 
appears or the deposition is taken.”’ 


Section 7453 of the Internal Revenue Code of 1954 reads 
as follows: 
““§ 7453. Rules of practice, procedure and evidence. 


The proceedings of the Tax Court and its divisions 
shall be conducted in accordance with such rules of 
practice and procedure (other than rules of evidence) 


as the Tax Court may prescribe and im accordance 
with the rules of evidence applicable in trials without 
a jury in the United States District Court of the Dis- 
trict of Columbia.’’ 


The only rule of the Tax Court relating to subpoenas is 
Rule 44 which in the April 1, 1958 revision reads as fol- 
lows: 


‘Rule 44. Subpoenas 


(a) How tssued—Subpoenas shall be issued to a 
proper party, upon request, and when issued shall be 
signed and sealed, but may otherwise be in blank. 
Subpoenas so issued in blank shall be completed be- 
fore service by the party receiving them. 


(b) Contents—A subpoena when completed shall 
state the caption of the case, the names and last known 
addresses of the witnesses to be called, the time and 
place at which they are to appear and give testimony, 


2 Predecessor to 7456. 
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and whether a witness may designate someone to aj 
pear in his place. a Pi 

(c) For production of documentary evidence.—If 
evidence other than oral testimony is required, such 
as documentary or written data, the subpoena shall 
number, set forth separately, and describe adequately 
each item to be produced. 


(ad) Service—The party on whose behalf a sub- 
poena is issued shall be responsible for its service, and 
service may be made by any person who is not a party 
and is not less than 18 years of age. Service of a sub- 
poena upon a person named therein shall be made by 
delivering a copy thereof to such person.’’ 


4. Denies the allegations contained in paragraph 4, ex- 
cept he admits that the hearing of the Tax Court was con- 
vened at Seattle, Washington, as scheduled, on October 

' 20, 1958, Judge Graydon G. Withey presiding, and that he 
: did not there produce the records called for by said sub- 
poena, and alleges that he moved to quash the subpoena 


i‘ upon the ground that the material sought by the subpoena 

i was privileged and that with respect to his claim that the 

' material sought was privileged the Tax Court ruled (Tr. 
362 and 407): 


“In my view, also, this Court has no jurisdiction to 
pass upon the validity or invalidity of a rule or regu- 
lation of the Renegotiation Board of the United 
States; that is, a regulation which has to do with its 
own conduct and custody of its own files and records. 


“Tf any Court does have such jurisdiction ia this 
type of a situation, it would be a Federal District 
Court, or the Appellate Court. Certainly this Court 
does not have that jurisdiction.’’ (Tr. 362) 


‘‘T will deny this motion, too, on the ground that 
the position of the Renegotiation Board as stated in 
the motion, in its letter quoted therein, together with 
its re tion regarding the handling, maintenance and 
custody of its own files and records has ne bearing 
whatsoever upon this Court’s power and its duty to 
issue the subpoena duces tecum here involved, and the 


15 


grounds raised in the motion and in the letter, it seems 
to me, can only be raised upon contempt proceedings, 
where an attempt to enforce the subpoena is insti- 
tuted.”? (Tr. 407) 


5. Admits the allegations contained in paragraph 5 and 
alleges that attached hereto as Exhibit 1 is a true and cor- 
rect copy of motion to quash filed with the Tax Court on 
October 8, 1958; attached hereto as Exhibit 2 is a true 
and correct copy of a motion to quash filed with the Tax 
Court on October 23, 1958; and attached hereto as Exhibit 
3 are true and correct copies of pages from the transcript 
of the proceedings in the Tax Court in case bearing Docket 
No. 935-B identified as transcript pages 19 to 30; 300 to 
322; 362 to 363; 406 to 407; 674 to 678; 1668 and 1670, 
which exhibits are incorporated and made a part of this 
answer as though set forth in full. 


6. Admits the allegations contained in paragraph 6. 
7. Denies the allegations contained in paragraph 7 ex- 


cept he admits that he has his official residence im the Dis- 
trict of Columbia and may be found at the Renegotiation 
Board, Washington, D. C., and alleges that section 7604(a) 
of the Internal Revenue Code of 1954 reads im full as 
follows: 


“(a) Jurisdiction of district court——If any person 
is summoned under the internal revenue laws to ap- 
pear, to testify, or to produce books, papers, records, 
or other data, the United States district court for the 
district in which such person resides or is found shall 
have jurisdiction by appropriate process to compel 
such attendance, testimony or production of books, 
papers, records, or other data.”’ 


For A First anp Separate DEFENSE 


There is no action pending before the Court since there 
has been no complaint filed or summons issued as required 
by Rules 2-4, inclusive, of the Federal Rules of Civil Pro- 
cedure. 
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For A Sreconp axnp Separate DEFENSE 


The Court lacks jurisdiction over the person of Thomas 
Coggeshall since he is not @ party to any action pending 
before this Court and no summons has been issued to him 
as required by Rule 4 of the Federal Bules of Civil Pro- 
cedure. 


For A Tamp ann SzparatTe DEFENSE 


The order to show cause herein dated N ovember 6, 1958, 
is invalid since the motion for order to show cause was 
filed without a separate paper stating the specific points 
of law and authorities to support the motion on November 
3, 1958, and the order to show cause was issued on Novem- 
ber 6, 1958, in violation of Rule 9(b) of the rules of this 
Court. 


For A Fourts axp SepararTe DEFENSE 
Boeing Airplane Company, the petitioner in Tax Court 


case No. 935-R, has rested its case in the Tax Court with- 
out obtaining leave of the Tax Court to present the evi- 
dence sought by the subpoena and, therefore, has waived 
and abandoned any right which it might otherwise have had 
to require production of the materials sought by the sub- 
poena. 


For A Firrz anp Szpanate DErense 
The material sought by the subpoena is irrelevant and 
immaterial to the issues in action bearing Tax Court Doc- 
ket No. 935-RB. 
For A Sms anp Separate DErENse 


_ The Tax Court erred in upholding the subpoena as a 
form of discovery since the rules of the Tax Court have 
no provision for discovery. 
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For A Szeverts anp Separate DerensEe 


Disclosure of the material sought by the subpoena is for- 
bidden by Renegotiation Regulation 1480.4(d) which has 
the force and effect of law. 


For An Eienrs anp Szparnate DEerEeNsE 


Petitioner has failed to show the necessity for disclosure 
of the material sought by the subpoena. 


The subject matter of the proceeding before the Tax 
Court hearing Docket No. 935-R is the income received 
by Boeing, the costs incurred by Boeing, and the facts 
relating to the statutory factors under the Renegotiation 
Act for the year 1952. Boeing has rested its case after 
having called as witnesses individuals who were highly 
placed Air Force personnel, including the following: 
Kenneth B. Wolfe, Lieutenant General (USAF) (Re- 
tired June 1951) (Tr. 351) 

Peter N. Jansen, former special Air Force Consultant 
hired by Boeing in mid 1951 (Tr. 385) 

Frederick A. Henry, Colonel, (USAF) AF Plant Repre- 
sentative at Wichita (retired 1953) (Tr. 796) 

John Shaffer, former Lieutenant Colonel (USAF) (left 
service in 1954)—B-47 Project Officer (Tr. 837) 


Rosewell L. Gilpatric, former Assistant Secretary of 
Air Force (1951) and Undersecretary of Air Force 
(1951-1953) (Tr. 1321) 


Moreover, Government counsel offered to provide peti- 
tioner’s counsel with the names and the present addresses 
of the authors of the documents sought (Tr. 306). 


For A Nixts anp Separate DEFENSE 


That I have personally examined the material sought 
by the subpoena herein and have determined that these 
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materials ought not to be disclosed (except material fur- 
nished by and correspondence with Boeing which is, of 
| course, available to Boeing), since the disclosure of the 
material would be adverse to the public interest for the 
reasons set forth in my letter of October 8, 1958, to the 
Attorney General, copy of which is attached hereto as 
Exhibit 4 and made a part hereof as though here set forth 
in full. 

WHeErEFORE, respondent having made full and due re- 
turn to the rule to show cause heretofore entered, moves 
the entry of an order discharging the said rule and dis- 
missing the petition. 

Grorce Cochran Dovs 
Assistant Attorney General 


Downaxp B. MacGunveas 
Hartanp F. LearHers 


Attorneys for 
Thomas Coggeshall 


Excerpts from Exhibit 3 to the Answer 

OFFICIAL REPORT OF PROCEEDINGS BEFORE 

Tue Tax Court or THE Unrrep Srares 
Docket No. 935-R 


Bozrxe AmpuaNne Company, Petitioner 


v. 
Tus Renecorution Boarp or THE Unrrep States 
or America, Respondent 


The Court: I see, so what you are really asking for 
is the right to inspect those files and see what is in there 
that you think would be material to this proceeding. 
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Mr. Williams: (Counsel for Petitioner, Boeing Airplane 
Company) : Including production of the one specifie report 
to which we have referred. 


The Court: Well, now, with the understanding that I 
will and intend to rule consistently that proceedings be- 
tween the Board and the Los Angeles Board, the internal 
workings of the Board with respect to any previous rene- 
gotiation of the contracts here in issue are not material 
and I won’t listen to any matter concerning that renegotia- 
tion proceeding, or their documents which go to that point, 
or are preliminary or subsequent but connected to that 
renegotiation. I do feel that you, the Boeing Aircraft 
Company, has a perfect right to search these files for the 
purpose of determining what, if anything, they contain 
which would be material to this proceeding. 


Now, it seems to me that this should not have had to 
have been done by way of subpoena. Both parties realize 
that anything material contained in those files, this Court 
needs and wants. I am not going to rule on this motion 
at this time, but I am saying at this time that unless you 
ean stipulate together that the Petitioner has a right to 
investigate the renegotiation files for the purpose of de- 
termining what, if anything, they contain which is material 
to this case, I want you to see if you can’t stipulate to- 
gether with respect to that matter, and if you can’t, I will 
then rule on this motion. 


Mr. Williams: With the Court’s permission, I would 
like to file a memorandum of authorities in support of our 
argument. 

The Court: All right. I agree with Respondent that 
on the face of it this subpoena appears to be one which 
would go to, and the documents asked for would run to 
irrelevant and immaterial matter, but as it now appears, 
what I thought was true is true. Petitioner wants to make 
an investigation which I feel they are entitled to, to deter- 
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mine whether or not there is any material evidence avail- 
able. 


(Mr. Prentice, Counsel for the Responden‘, the Renego- 
tiation Board): * * * Now, after this Court’s statements 
on Monday of this week that the parties should attempt 
to stipulate, and because we felt that we should cooperate 
as much as we were permitted within these regulations, 
we offered to provide Petitioner’s counsel with the names 
and the present addresses of the authors of these documents 
which we are forbidden to provide to him, so that if he 
desired oral testimony from these witnesses who presum- 
ably would testify in the same vein in which they wrote 
as to their objective views of Petitioner, he could call them 
as witnesses. 


(Mr. Williams, Counsel for Petitioner, Boeing Airplane 
Company): * * * Now, Respondent has offered to give 


us the names of whoever the Air Force people were who 
prepared reports that are concededly in the file, and that 
is on the basis that this will eliminate any need for us 
to review material evidence in the file. 


In the first place, Your Honor, our request is not limited 
to the Air Force report. It includes all relevant data con- 
tained in the files. 


The Court: Relevant to what? 


Mr. Williams: To Boeing’s performance, Your Honor, 
in the year 1952. 
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Exhibit 4 to the Answer 
October 8, 1958 


The Honorable William P. Rogers 
Attorney General 

Department of Justice 
Washington 25, D. C. 


Dear Mr. Attorney General: 


On October 6, 1958 I was served with a subpoena of the 
Tax Court of the United States in the case of Boewung 
Airplane Company v. The Renegotiation Board, Tax Court 
Docket No. 935-R. The subpoena instructed me to appear 
before the Tax Court in Seattle, Washington, on October 
20, 1958 and to bring with me the files of the Los Angeles 
Regional Renegotiation Board and of this Board, relating 
to the renegotiation proceedings of Boeing for its fiscal 
year ended December 31, 1952, including the following: 


‘1. any and all reports, letters or written information 
submitted by or on behalf of Air Material Command 
or other United States Air Force office or command 
to the Los Angeles Regional Renegotiation Board or 
The Renegotiation Board in response to question- 
naires or requests for information from either of 
the latter in connection with the renegotiation of 
Boeing Airplane Company for the year 1952; 


. any and all reports, recommendations, correspond- 
ence and data submitted by the Los Angeles Regional 
Renegotiation Board to The Renegotiation Board in 
connection with the renegotiation of Boeing Airplane 
Company for the year 1952; 


. any and all reports made to The Renegotiation Board 
by its Office of Review in connection with the renego- 
tiation . Boeing Airplane Company for the year 
1952; an 


. any and all analyses, studies or recommendations 
made to The Renegotiation Board by its Office of 
Economic Review in connection with the renegotia- 
oo of Boeing Airplane Company for the year 
1952;’’. 
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The subpoena expressly excludes from its purview Fed- 
eral income tax data of the type described in section 1480.3 
of the Board’s regulations. 


The data requested contain opinions of, and conclusions 
‘by, various persons of the Department of the Air Force 
concerning the performance by Boeing of various contracts. 
These opinions and conclusions were furnished to this 
‘Board to assist the Board in the carrying out of its statu- 
tory responsibilities of renegotiation but they do not neces- 
lsarily reflect the views of this Board, nor were they neces- 
\sarily relied on by this Board in arriving at conclusions. 


| In addition to communication from the Department of 
ithe Air Force, the subpoena calls for the production of all 
the Board’s reports, correspondence and data with respect 
ito the renegotiation for the year 1952. Such documents 
‘inelude all of the analyses of the facts, both with respect 
to the accounting involved and with respect to the factors 
‘which the Board must consider under the Renegotiation 


‘Act of 1951, prepared by the respective members of the 
staff of the Los Angeles Regional Renegotiation Board 
and of this Board. Also included are such memoranda 
‘and other materials pertaining to the case as might have 
‘been placed in the files by the members of these two Boards 
‘themselves. In addition, the data requested include refer- 
ences, for comparative purposes, to the facts of, and the 
‘determinations in, other cases coming before The Rene- 
gotiation Board. 


A disclosure of the information described in the sub- 
poena, all of which was assembled to aid the Board in 
reaching a determination, would inhibit the individual 
members of this Board in their deliberations. It would 
‘also tend to discourage the staffs of this Board and of 
other Government agencies preparing such data from 
igiving complete and candid advice, and would thereby tend 
‘to impede the Board in carrying out its responsibilities 
under the Act. 
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Furthermore, any disclosure of the facts and the Board’s 
determinations in cases of other contractors would greatly 
handicap the Board in the future in obtaining information 
} from such contractors, and would deprive such contractors 
of the protection against disclosure provided by Part 1480 
© of the Board’s regulations. Since the determinations of 
the Board are of necessity based primarily upon informa- 
tion furnished by the contractors themselves, any such 
disclosure would jeopardize the capacity of the Board to 
discharge its functions under the Act. 


In view of these circumstances, this Board is of the 
opinion that the disclosure of the contents of letters, 
reports, and written information, which are the subject 
of the subpoena, would be injurious to the public interest. 


In addition, pursuant to section 109 of the Renegotiation 
Act of 1951, the Board promulgated Part 1480 of its regu- 
lations. Section 1480.4(d) of these regulations provides 
that ‘‘access will not be farnished under this paragraph 
(a) to memoranda and reports prepared by Government 
employees for use within the Government or to any other 
materials which, in the opinion of the Board, should be 
held confidential for good cause’. The Board has deter- 
mined that the material requested in the subpoena should 
be held confidential for good cause. 


For the foregoing reasons a compliance with an order 
or subpoena which would result in a disclosure of this 
information should be respectfully refused. 


Sincerely yours, 


Tomas CoGGESHALL 
Chairman 
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Comes now Thomas Coggeshall and moves the Court 
dismiss the petition and to vacate the order to show ca 
issued herein on November 6, 1958, for the reasons 
forth in the verified answer to petition and return 
plea to order to show cause attached hereto and 
part hereof. 

Gzorce Cocrran Dovs 
Assistant Attorney General 


Donat B. MacGunrzas 
Hartanp F. Learmers 


Attorneys for 


Statement or Facts 


This action arises out of a proceeding in the Tax Court 
of the United States brought by Petitioner for a rede- 
termination of excessive profits, if any, derived during 
1952 from Government contracts subject to renegotiation. 
The petition was filed on February 20, 1956, pursuant to 
Section 108 of the Renegotiation Act of 1951, 50 U.S.C. 
App. § 1218, hereinafter referred to as the Act. 


Nearly all of Petitioner’s total business during 1952 
resulted from contracts with the Department of the Air 
Force, and in 1954 the Los Angeles Regional Renegotiation 
Board commenced a renegotiation proceeding with respect 
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to Petitioner’s year 1952. After consideration, the Re- 
gional Board concluded that Petitioner’s renegotiable 
profits were not excessive. In 1955, the case was reviewed 
by the Renegotiation Board, Washington, D. C., herein- 
after referred to as the Board. The Board determined 
that Petitioner’s profits were excessive, and on December 
2, 1955, the Board issued its Order Determining Excessive 
Profits for 1952 in the amount of $10,000,000. Petitioner 
timely filed its petition in the Tax Court for redetermina- 
tion thereof, and the Board is the Respondent in the Tax 
Court proceeding, Docket No. 935-RB. 


In due course, Petitioner made a written request for 
certain data in the Board’s files. The data requested were 
certain materials before the Board in the renegotiation of 
Petitioner’s profits for 1952, including reports by the Air 
Force on Petitioner’s contracts and performance for 1952; 
reports and data submitted by the Regional Board to the 
Board with respect to renegotiation of Petitioner for 1952; 
reports prepared by the Office of Review of the Board 


relating to Petitioner for 1952; and certain analyses pre- 
pared by the Office of Economic Review of the Board re- 
lating to Petitioner for 1952. The Board refused to pro- 
duce any of such data. 


The Petitioner thereupon obtained and served a sub- 
poena of the Tax Court on Thomas Coggeshall, Chairman 
of the Renegotiation Board, to appear before the Tax 
Court and produce such data. The subpoena was served 
on October 6, 1958. On October 8, 1958, the Board filed a 
motion to quash the subpoena and a memorandum of law 
in support thereof. The Petitioner thereafter filed a brief 
in opposition to the motion to quash. 


The Tax Court hearing had been set before Judge 
Graydon Withey on October 20, 1958, in Seattle, Washing- 
ton; the motion to quash was set for hearing on the same 
day. After argument by counsel for both parties, the 
following statements were made: 
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emanding the 
files, and all 
with respect 
s, and which 


“‘The Court: Now, the only real fault I have to find 
with your subpoena and the wording of it, in view of the 
fact that what you really want is not any and all 
reports, letters or written information, what you 
really want is some specific evidence that you know 
about. 


‘‘Now, we assume that there is other relevant docu- 
mentary evidence in that file, but in all honesty, I must 


say we don’t know what it is. 


‘‘The Court: I see, so what you are really asking 
for is the right to inspect those files and see what is 
in there that you think would be material to this 
proceeding. 


“‘Mr. Williams: Including production of the one 
specific report to which we have referred. 


you, the Boeing 
perfect right to search thes purpose of 
determining what, if anything, they contain which 
would be material to this proceeding. 
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‘“Now, it seems to me that this should not have had 
to have been done by way of subpoena. Both parties 
realize that anything material contained in those files, 
this Court needs and wants. I am not going to rule 
on this motion at this time, but I am saying at this 
time that unless you can stipulate together that the 
Petitioner has a right to investigate the renegotiation 
files for the purpose of determining what, if anything, 
they contain which is material to this case, I want you 
to see if you can’t stipulate together with respect to 
that matter, and if you can’t, I will then rule on this 
motion.’’ 


Transcript pp. 27-29. 


The parties thereafter tried to reach agreement, but the 
Board refused to produce any of the data requested. On 
October 23, 1958, the Court heard further argument on the 
motion to quash; the Board filed a second motion to quash 
‘“‘On the Grounds of Privilege’’ and a supporting memo- 
randum of law. The motion quoted a letter from Thomas 
Coggeshall, Chairman of the Board, to the Attorney Gen- 


eral of the United States dated October 8, 1958, stating 
that the data was confidential or privileged and that com- 
pliance with the subpoena should be refused. The Court 
thereupon stated: 


“The Court: I am not going to decide this motion 
today. I will decide it before the end of the week, if 
that will give the parties time. 

‘‘However, I do wish to say, and you may file any 
memorandum you care to, that the first aspect of 
this thing, this issue, which bothers me is that it 
should not have come up on a subpoena duces tecum. 
It seems to me it should have come up before tne 
Court on a motion to produce for the purpose of the 
Petitioner’s preparation for trial. 

“JT do feel, and I think there have been some recent 
Supreme Court decisions which bear upon this point, 
that there is a distinction between the re of a party 
to view documents in an area which is claimed by the 
Government to be confidential, where its purpose of 
viewing those documents as distinguished from offer- 
ing them in evidence is to prepare for trial. 
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‘*Now, it further seems to me that is what the Peti- 
tioner is really asking for here, for an opportunity 
to determine what evidence there is respecting prior 
statements of possible witnesses in this case which 
would bear upon their cross examination or the ques- 
tion of whether or not they are hostile witnesses if 
called as witnesses in this case.’’ 


‘Certainly, if a witness for the Respondent appears 
on this stand and testifies, and it is clear that that 
witness has made a prior statement concerning the 
facts to which he is testifying here, I can’t believe 
that there is any rule of law under the sun in the 
United States that would prevent the opposite party 
from at least having the opportunity to determine 
whether or not any prior statement was contrary to 
his testimony. 

‘*Now, I am not deciding this issue at this time. 
I will decide it by the end of the week. If either party 
eares to file a memorandum, a further memorandum, 
I will be glad to receive it.’’ 


Transcript pp. 321-322. 


Later the same day, the Court ruled as follows: 


‘‘The Court: Another matter is that I feel at this 
time, without the filing of any further memorandum, 
I am prepared to rule on this motion to quash the 
subpoena duces tecum of the Boeing Airplane Com- 
pany. 

‘*In my view, this subpoena was asked for and issued 
by the Court really for the reason that this Court 
has no provision for discovery proceeding. In my 
view, also, this Court has no jurisdiction to pass upon 
the validity or invalidity of a rule or regulation of the 
Renegotiation Board of the United States; that is, 
a regulation which has to do with its own conduct and 
custody of its own files and records. 

“If any Court does have such jurisdiction in this 
type of a situation, it would be a Federal District 
Court, or the Appellate Court. Certainly this Court 
does not have that jurisdiction. 

‘“By the same token, the existence of such a rule 
and regulation of the Respondent can have no effect 
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upon this Court’s power to issue its subpoena duces 
tecum, nor can it have any effect upon the validity 
of that subpoena once issued. 

“‘I see no reason shown me so far why this motion 
should be granted, the reason stated being based pri- 
marily upon the rules and regulations of the Respond- 
ent. I therefore deny the motion to quash this sub- 
poena, and we will proceed with the testimony.”’’ 


Transcript pp. 362-363. 


On October 27, 1958, Counsel for the Board, Mr. Pren- 
tice, adviced the Court as follows: 


“*Mr. Prentice: We have been informed by the Chair- 
man of the Renegotiation Board that, after careful 
consideration of the ruling of this Court denying 
Respondent’s two motions to quash a subpoena di- 
rected on the Chairman, or served on the Chairman, 
on October 6, 1958, he must respectfully decline to 
produce the subpoenaed document. 

‘‘The Chairman has requested us to communicate 
his position to the Court. In so doing, we wish to 
make clear that this action is not intended to suggest 
any lack of authority in the Court to pass on a ques- 
tion of production or of admissibility as a matter of 
evidence. Rather, the position taken rests on a claim 
of privilege, substantive in nature for reasons stated 
to this Court orally and in a memorandum filed with 
the Court. 

“‘As indicated, the documents which petitioner 
seeks are primarily memoranda written by elements 
of the Air Force to Respondent. These memoranda, 
as far as this renegotiation is concerned, are confined 
primarily to comments, advisory in nature, to Re- 
spondent and are the kind of comments as indicated 
in the Chairman’s letter of October 8, 1958, to the 
Attorney General requesting resistance to the sub- 
poena, which we believe are properly protected by an 
assertion of privilege.”’ 

* * * * * 


Mr. Mickelwait (counsel for Petitioner): Well, if 
your Honor please, in view of the announcement made 
this morning, which is the first time we have been 
definitely informed as to the final attitude of the Re- 
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spondent, we will proceed diligently in the appropriate 
District Court in an effort to compel compliance with 
the subpoena. 


“‘We want Your Honor to know that we are going 
to do whatever we can to carry out and to enforce the 
subpoena. 


‘‘The Court: Allright. Due to the fact that Congress 
has never seen fit, although imposing upon this body 
the duty to carry on a Federal Court, it has never 
seen fit to authorize it to enforce its own subpoenas, 
and I am afraid you are relegated to your rights be. 
fore the District Judge.’’ 


Transcript pp. 676-678. 


The Tax Court hearing continued thereafter from October 
23 to November 4, when the case was recessed by the Court 
until January 5, 1959. The trial will be reconvened on the 
latter date. 


The present action was brought by verified petition 
filed November 3, 1958. On November 7, 1958, this Court 
issued an Order to Show Cause to Thomas Coggeshall re- 
quiring him to appear and show cause why an order should 
not issue directing him to produce records or other data 
before the Tax Court as required by the Tax Court’s sub- 
poena. 


Excerpt from the Memorandum in Opposition to Answer to 
Petition and Return 
by 


Court for the 
in Misc. No. 31-58 on December 8, 1958 


_ _ Farther on the day before petitioner concluded the intro- 

duction of its then available evidence in chief, it initiated 
_ this proceeding to enforce the Tax Court’s subpoena. At 
that time, petitioner’s counsel notified the Tax Court of 
that action: 


‘Mr. Mickelwait: At this time, we wish to inform 
the Court and counsel for the Respondent of the fol- 
lowing: 
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‘‘First, Petitioner has this day filed in the United 
States District Court for the District of Columbia a 
proceeding to compel the production by Mr. Thomas 
Carter Coggeshall, Chairman of the Renegotiation 
Board, of certain records and other data described 
in the subpoena previously served upon him. 

‘‘Although so far as we know, service has not yet 
been accomplished on Mr. Coggeshall, we are pro- 
ceeding diligently to have that done. 

‘‘Secondly, upon being informed last week of the 
final decision by Mr. Coggeshall to refuse to produce 
the files and information covered by the subpoena 
served upon him, Petitioner has caused a subpoena to be 
issued from this Court directed to the Honorable James 
H. Douglas, Secretary of the Air Force in Washington, 
D. C., to require the production in this proceeding of 
any and all copies of reports which the Air Force may 
have made to the Kenegotiation Board or the Los 
Angeles Board in connection with this proceeding. 

““Up to this time we have not received word as to 
what will be the attitude of the Secretary of the Air 
Force regarding that subpoena. We felt Your Honor 
should be informed of these two matters. 

“The Court: Yes. Of course, I don’t know, and 
I don’t suppose you will know until such time as either 
one of the subpoenas has been honored whether or 
not the Petitioner’s case will be lengthened thereby, 
nor do you know, do I suppose, how long it will be be- 
fore you can get a decision, a final decision on your 
application to the District Court which you have just 
mentioned.”’ 


Transcript pp. 1453-1454. 


Order 


This cause having come before the Court on the motion 
of Thomas Coggeshall, to dismiss the petition and to vacate 
the order to show cause, or, in the alternative, for summary 
judgment; and it appearing that there is no genuine issue 
as to any material fact and that said Thomas Coggeshall is 
entitled to a judgment as a matter of law; 
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Now THEREFORE, 


It is hereby ordered that the motion of said Thomas 
Coggeshall for summary judgment be, and it hereby is, 
granted and that the petition be, and it hereby is, dismissed 
with prejudice. 

/3/ Epvwasp A. Tamm 
District Judge 
Dated: January 7, 1959 


Seen: Joun S. Notan 
Barron K. Grier 
Counsel for Petitioner 


(Filed January 9, 1959) 


Notice of Appeal 


Notice is hereby given that Borme Ampuane Company, 
petitioner above named, hereby appeals to the United States 
‘Court of Appeals for the District of Columbia Circuit from 
the Order granting the motion of Thomas Coggeshall for 
summary judgment and dismissing the petition with preju- 
dice entered in this action on January 7, 1959 . 


Muier & CHEvALiEr 


By Barron K. Grier 
By Jouwn S. Nouan 
Attorneys for Petitioner 
1001 Connecticut Avenue 
Washington 6, D. C. 


Of Counsel: 


Houiman, Micxetwarr, Maxton, 
Buack & PERKINS 
1006 Hoge Building 
Seattle 4, Washington 
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(Filed March 6, 1959) 
Motion to Vacate and Set Aside Judgment and for Rehearing 


Petitioner, Boeing Airplane Company, pursuant to Rule 
60(b) of Federal Rules of Civil Procedure, as amended, 
moves the Court to vacate and set aside its Order granting 
the motion of Thomas Coggeshall for summary judgment 
and dismissing the petition with prejudice, entered herein 
on January 7, 1959, and to grant a rehearing on the follow- 
ing grounds: 


(1) This motion is based upon (a) newly discovered evi- 
dence which by due diligence could not have been discovered 
in time to move for a new trial under Rule 59(b), Federal 
Rules of Civil Procedure, (b) circumstances making it no 
longer equitable that the Order should have prospective 
application, and (c) other reasons justifying relief from 
the Order. 


(2) The newly discovered evidence upon which this mo- 


tion is based was first discovered by and available to Peti- 
tioner on or subsequent to January 19, 1959, which is more 


than ten days after the entry of the Order herein on Janu- 
ary 7, 1959. 


(3) Such newly discovered evidence was not sooner dis- 
coverable by Petitioner by the exercise of due diligence on 
its part or on the part of its counsel. 


(4) Said newly discovered evidence is not merely cumu- 
lative or impeaching, but is material to this proceeding 
and if produced at a new hearing would probably result 
in a different order. 


(5) This motion is based upon the affidavit of Andrew M. 
Williams, one of counsel of record of Petitioner, Boeing 
Airplane Company, in the proceeding before the Tax Court 
in which the events occurred that constitute the newly 
discovered evidence, which affidavit is hereto annexed and 
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made a part hereof and sets forth the evidence in support 
of this motion. 
Muze & CHevatier 


By /s/ Barron K. Gur 
By /s/ Joun S. Nouan 
Attorneys for Petitioner 
1001 Connecticut Avenue 
Washington 6, D. C. 
Of Counsel: 


Hotman, Micxetwarr, Marion, 
Buacx & Perxims 
1006 Hoge Building 
Seattle 4, Washington 


Affidavit of Andrew M. Williams 
State or WasHINncTon } et 


County or Kixe 


Anprew M. Wuuims, being first duly sworn, on oath 
deposes and says: He and Lowell P. Mickelwait are counsel 
of record of Boeing Airplane Company in the proceeding 
pending before the United States Tax Court entitled, ‘“‘Boz- 
ive Amruane Company vs. Taz RENEcotiaTion Boarp,”’ 
Docket No. 935-R, herein sometimes called the “Tax Court 
Proceeding’”’?; he has personal knowledge of the facts 
herein set forth and makes this affidavit in support 
of Petitioner’s Motion to Vacate and Set Aside Judg- 
ment and for Rehearing; since the Order was entered on 
January 7, 1959, in the above captioned matter, certain 
events have occurred which constitute newly discovered 
evidence and which afford reasons jastifying relief from 
the Order; such events occurred during the trial of the 
Tax Court proceeding in Seattle, Washington, on and be- 
tween January 5 and January 19, 1959, and could not by 
due diligence have been discovered by Petitioner in time 
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to move for a new trial within the time specified by Rule 
59(b) of the Federal Rules of Civil Procedure. 


The events constituting such newly discovered evidence 
have a material bearing on the issues involved in this 
ease, inter alia, because they remove the principal grounds 
relied upon by Respondent Thomas Coggeshall in opposi- 
tion to the petition, namely, his claim of privilege and his 
contention that, by resting its case in chief before the Tax 
Court, Petitioner had rendered this proceeding moot. This 
newly discovered evidence and the reasons which justify 
relief from the operation of this court’s order are as 
follows: 


1. The trial of the renegotiation case, Boeing Airplane 
Company v. The Renegotiation: Board, Docket No. 935-R, 
having been recessed by Judge Withey on November 4, 
1958, reconvened in Seattle, Washington, on January 5, 
1959. On that date, counsel for Petitioner moved to reopen 
its ease in chief for the limited purpose of permitting Pe- 
titioner to offer additional evidence which may be produced 
under the subpoena issued to Thomas Coggeshall as a re- 
sult of enforeement proceedings theretofore instituted by 
Petitioner in this court. In support of its motion, Peti- 
tioner alluded to Mr. Coggeshall’s contention that Peti- 
tioner had waived its right to the production of the subpoe- 
naed documents by closing its case in chief. Judge Withey 
denied Petitioner’s motion, stating as follows: 


““Pue Court: My understanding of this case is sub- 
stantially as Mr. Prentice has stated it, that the is- 
sue whether or not the case would be recessed 
pending a decision by the District Court, and what- 
ever appeals might result was discussed and consid- 
ered by the parties concerned, and it was the Peti- 
tioner’s position that he chose to rest his case at 
that time. 


““T might say also that, of course, the mere fact 
that Petitioner has rested his case in chief would 
not in and of itself, it seems to me, be ground for 
refusal to honor this subpoena. 
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‘‘The Petitioner is still in the position where he 
has a rebuttal, or possible rebuttal to place be- 
fore the Court, and, as I said in the beginning, in 
my mind the necessity for the subpoena was largely 
because of the absence in this Court of any discovery 
proceeding, and I do believe that the mere fact 
Petitioner has rested his case in chief, therefore, is 
no ground for dishonoring the subpoena. 


‘‘However, I am going to deny the motion to hold 
the record open pending decision by the District 
Court and whatever appeals may result and that 
pertains to both motions, inasmuch as both have been 
filed. I am a little doubtful as to the timeliness of the 
second motion, that with respect to the Air Force 
subpoena. 


‘“However, it is filed and if any further action needs 
to be taken upon it, we can do so in the future. 


“Ts there anything else preliminary? 


‘‘Mr. Mickelwait: With reference to the last matter, 
Your Honor, suppose-—and I realize Your Honor may 


object to my asking a question of the Court—but if it 

should appear from further proceedings that the 

ground for the District Court’s refusal of an enforce- 

ment order is the fact that our case in chief has been 

ett may we again bring this matter before Your 
onor? 


“‘The Court: I have 2o objection to your bringing 
it before me at any tim2 you choose fit. 


‘‘Mr. Mickelwait: We may renew the motion, then, 
if the Court please. 


‘“‘The Court: Yes.’? Transcript pp. 1713-1714 


2. Following Judge Withey’s denial of Petitioner’s mo- 
tion to reopen its case in chief, Respondent continued with 
the presentation of its testimony and case. Nine of Re- 
spondent’s witnesses were during 1952, which was the year 
involved in the renegotiation case, officers or civilian em- 
ployees of the United States Air Force. These witnesses 
were the following: 


37 


Colonel Earnest A. Kiessling, Chief of Fighter Mis- 
sile and Drone Division, Air Materiel Command 


B. D. Loofburrow, Deputy Chief of the Pricing and 
Finance Division, Headquarters Air Materiel Com- 
mand 


Major Robert Moore, B-47 Project Office, Air Ma- 
teriel Command 


Ambrose B. Nutt, Chief of Special Project Branch, 
Wright Air Development Center 


Major Reuben L. Stanley, Deputy Chief, B-47 Pro}- 
ect Office, Air Materiel Command 


Colonel Harley S. Jones, Chairman, B-47 Production 
Committee 


Colonel W. Austin Davis, USAF Plant Representa- 
tive, Boeing Airplane Company, Seattle, Washing- 
ton 

Colonel Henry E. Warden, USAF, Chief, Bombard- 


ment Branch, Air Research & Development Com- 
mand 


Colonel Robert B. Kuhn, B-47 Project Office, Air 
Materiel Command 


William M. Sollien, Office of Plant Representative, 
Boeing Airplane Company, Seattle, Washington 


Elliott A. Johnson, Office of Plant Representative, 
Boeing Airplane Company, Seattle, Washington 


The testimony of the foregoing individuals related to vari- 
ous aspects of Petitioner’s performance during 1952, in- 
cluding the quality of its products, the efficiency and econ- 
omy of its operations, its engineering and manufacturing 
accomplishments, its contribution to the defense effort, and 
generally such matters as are required under the Renego- 
tiation Act of 1951 to be taken into consideration in the de- 
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termination of excessive profits, and which were considered 
by The Renegotiation Board. 


3. During the presentation of Respondent’s case to the 
Tax Court, it became apparent that a number of the fore- 
going witnesses had been interviewed by or had prepared 
or participated in reports to The Renegotiation Board re- 
garding Petitioner’s renegotiation for the year 1952. On 
January 5, 1959, Mr. Loofbourrow was cross-examined by 
counsel for Petitioner as follows: 


**Q. Mr. Loofbourrow, did you have anything to do 
with the preparation of any report or communication 
to the Renegotiation Board in Washington, D. C., or 
to the Los Angeles Regional Board in connection with 
Boeing Airplane Company’s performance or contracts, 
or otherwise, during the year 1952? 


‘‘The Witness: I had nothing to do with the prepa- 
ration of any reports and—well, that answers your 
question. 


‘“By Mr. Mickelwait: 


<Q. Did you mean to limit that to the preparation 
as distinguished from some other act in connection 
with any such reports, Mr. Loofbourrow? 

‘¢A. It seems to me that I at times talked to people 
from the Renegotiation Board in a very general way 
about this situation back at that time. 

“‘Q. Did you prepare or sign or submit any written 
document or report or letter to the Renegotiation 
Board or its Los Angeles Regional Board in that con- 
nection? 

“‘A. I don’t recall that I did, sir. If the reports 
are at our headquarters, I assume someone else ma 
have sent something. I don’t recall that I did.” 


Transcript pp. 1905-1906. 


On January 8, 1959, Major Moore was cross-examined 
by counsel for Petitioner as follows: 


“‘Q. Major Moore, have you prepared, or had any 
connection with the preparation of any report or com- 
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munication to the Renegotiation Board in Washington, 
D. C., relative to Boeing Airplane Company in the 
year 1952? 

“*A. I have never prepared any final report or any 
written report to the best of my knowledge; I was 
contacted at Wright-Patterson Air Force Base by a 
representative of the Renegotiation Board who had a 
short discussion with me, to the best of my recol- 
lection. I don’t know whether it was °53 or ’54. 

“*Q. That was entirely oral, was it? 

‘CA. Yes, sir. 

“‘Q. And you, yourself, haven’t signed or prepared 
or submitted any kind of a report or communication 
of the character I have described? 

‘CA. T have not, sir. 

“*Q. Would your answers be the same if I changed 
it to the Los Angeles regional board of the Renegotia- 
tion Board? 

“A. I have prepared no written report of any de- 
seription to anybody in the Renegotiation Board, and 
the people I talked to I could not know whether they 
were the Regional Board or the other Board, sir.’’ 


Transcript pp. 2088-2089. 


On January 12, 1959, General Davis was cross-examined 
by counsel for Petitioner as follows: 


“‘Q. General Davis, did you participate in or write 
any report, any statement or any letter to the Los 
Angeles Regional Renegotiation Board, or to the Re- 
negotiation Board, itself, regarding Boeing’s per- 
formance in the year 1952? ; 

“‘A. I don’t remember writing a letter myself. 
However, that wouldn’t mean that one would not be 
initiated by the plant residency since during those 
years it was customary for the Renegotiation Board 
to correspond with the plant representative asking 
them for certain information, so there could well have 
been a letter or letter from my office signed by myself 
or members of my staff to the Renegotiation Board 
during 1952. 

“<Q. General Davis, not specifically with reference 
to the year 1952, but in general, do you recall whether 
such 5 etek. if in fact it was written, would relate to 
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such matters as Boeing’s performance, the quality 
of its products, the schedules that it attained, and 
its costs experience? 

‘A. That would be the normal subject for the 
letter to the Board, yes.’’ 


Following the foregoing testimony of General Davis, 
Petitioner made the following motion: 


‘‘Mr, Williams: If the Court please, I have no far- 
ther examination at this time of this witness. How- 
ever, it appearing that from his testimony he may well 
have signed letters addressed to either the Los 
Angeles Board or the Renegotiation Board in con- 
nection with Boeing’s renegotiation for the year 
1952, we move that he not be excused, that he be 
held for further cross examination when and if 
such material becomes available to us as a result 
of the enforcement proceedings now under way and 
that the case be held open for that purpose.”’ 


Transcript p. 2419. 


The foregoing motion was subsequently formalized by 

written motion filed with the Tax Court on January 

| 18, 1959, a copy of which is attached as Exhibit A. In 
granting it, Judge Withey said: 


‘The Court: I feel, as I did in the beginning, that 
the Petitioner is entitled, necessarily, to full and 
complete cross examination of the Respondent’s 
witnesses. I still feel that the ground raised for 
refusal to produce in this court the documents 
ordered are insufficient, that the subpoenas which 
have been issued are still good and still command 
the production of those documents. 

“YT still feel that it is impossible, or well might 
be impossible and that that is as yet unknown and 
can’t be known until the documents are disclosed. 


It well might be impossible for Petitioner to com- 
plete the cross examination in this case of this 
witness. 

‘‘For that reason, I will grant Petitioner’s motion 
not to excuse, as a formal matter, the witness. How- 
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ever, that is not to be understood that he is under any 
imposition to remain here in Seattle.’’ 


Transcript pp. 2420-2421. 


4. On January 12, 1959, the Renegotiation Board, Re- 
spondent in the Tax Court proceeding, filed its motion to 
quash the subpoena served by Petitioner on James H. 
Douglas, Secretary of the Air Force, directing him to 
appear and produce all copies contained in the files of the 
Air Force of any reports or written information submitted 
by the Air Force to The Renegotiation Board in connection 
with the renegotiation of Boeing Airplane Company for the 
year 1952. This motion was heard the same day by Judge 
Withey, and following arguments of counsel the Judge 
said: 

“‘The Court: The claim that this issue is controlled 
by the principle of res judicata is, to my way of think- 
ing, not a valid contention. About all one would have 
to do to establish that in his mind is to consider what 
would happen were I to grant Respondent’s motion to 
quash. Certainly the Petitioner would not be barred 
from the same proceeding as is being carried on now. 

“T do not see how petitioner, or any party to a 
proceeding such as this, can adequately prepare for 
cross examination of the opposite parties’ witnes- 
ses without havin; ae an investigation of state- 
ments in writing rties may have made con- 
cerning the matters S which they are here presently 
testifying on direct examination. This Court has no 
discovery proceeding. The method adopted by the 
Petitioner is the only method available for them known 
to me whereby they could prepare themselves for cross 
examination. 

“T will deny Respondent’s motion to quash the 
James H. Douglas, Secretary of the Air Force, sub- 
poena.’”’ 

Transeript pp. 2436-2437. 


On January 13, 1959, counsel for The Renegotiation Board 
notified Judge Withey that Mr. Douglas, Secretary of the 
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Air Force, would decline to produce the documents listed in 
the subpoena theretofore served on him, whereupon counsel 
for Petitioner notified the Tax Court that an appropriate 
action would be filed for the enforcement of the subpoena. 
Transcript p. 2580. Petitioner promptly commenced a pro- 
ceeding to enforce the subpoena directed to Mr. Douglas in 
this Court in The Matter of the Petition of Boeing Airplane 
Company, Misc. No. 3-59, and an Order to Show Cause was 
issued on January 29, 1959. Prior to the return date fixed 
in such Order to Show Cause, Mr. Douglas filed a motion for 
an order postponing further proceedings in the Douglas 
matter until 15 days after the final determination of the 
issues in the instant proceeding. The matter came on for 
argument before Judge McLaughlin of this Court on Febru- 
ary 17, 1959, and such motion was thereafter granted. 


- 5. On January 17, 1959, Mr. Elliott A. Johnson was 
cross-examined by counsel for Petitioner as follows: 


“‘Q. Mr. Johnson, did you write or prepare a draft 
of any letter, statement or written communication 
to the Los Angeles Regional Renegotiation Board, 
itself, with respect to any aspect of Boeing’s 
operations during the year 1952? 

‘A. I did not. 

“Q. Did you review any such communication? 

“A. I can’t answer positively. I believe I saw 
one letter this year. 

“Q. Did it relate to the year 1952? 

“SA. As I recall, it did. 

“*Q. Did you write any memorandum or letter to any 
other Air Force officer or command relating to any 
aspect of Boeing’s performance in the year 1952 
for purposes of resubmission to the Renegotiation 
Board or the Los Angeles Board? 

‘‘A. I did write a letter in early 1953 relating to 
the 1952 period to the local contracting officer giv- 
ing him my views on Boeing’s control of quality, but 
as to whether that letter was actually forwarded, I do 
not know. I do not believe it was. 
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“*Q. Was that letter requested from you for pur- 
valuation of Boeing’s performance for re- 
negotiation purposes? ; 
“A. I am not aware that it was for renegotiation 
purposes. It was a memorandum which was forwarded 
to me by the contracti g& officer asking for my 
views on Boeing’s control of quality for the year 
195: 7 


Transcript pp. 2965-2966. 


Following the foregoing testimony of Mr. Elliott, 
Petitioner moved the Tax Court as follows: 


“‘Mr. Williams: If the Court please, we will move as 
a matter of formal reco 
excused, and that he be 
inati din, ar outcome of 
e 


Williams’ inquiries at 
motion. 
“‘The Court: I 


Transcript pp. 2966-2967. 


The foregoing motion was subsequently formalized by writ- 
ten motion filed with the Tax Court on January 19, 1959, 
and granted by the Court on that day, a copy of which is 
attached as Exhibit B. 


6. In addition to presenting the testimony of the United 
States Air Force officers and employees listed in paragraph 
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2 above, the Government in the Tax Court proceeding 
produced from Air Force files and offered in evidence a 
large number of documents, including internal reports by 
“Air Force personnel and consultants, internal memoran- 
dums and letters exchanged between Air Force officers and 
personnel, letters written by the Air Force to Petitioner, 
and various other letters, telegrams and documents. Thirty- 
eight of such documents offered by the Government from 
Air Force files were admitted in evidence and these stated 
facts, made comments or expressed opinions regarding vari- 
ous aspects of Petitioner’s performance during 1952, 
including such matters as the quality of its products, its 
engineering and manufacturing performance, its costs of 
operation, its efficiency, its contract negotiations, and many 
other factors, all of which were required to be considered 
in the determination of excessive profits under the Renego- 
tiation Act of 1951 and to be considered by The BRenegotia- 
#ion Board. For example, The Renegotiation Board intro- 
ducted as Exhibit BS, over objection, a letter dated October 


2, 1952, sent by Hoyt S. Vandenberg, Chief of Staff, United 
States Air Force, to Petitioner. This letter commented 
adversely on various aspects of Petitioner’s performance. 
In the course of the argument upon admissibility, counsel 
for The Renegotiation Board said: 


<The letter was prepared as a part of the normal 
business of the Air Force, and it, in itself, consists of 
a part of the relationship between the Air Force and 
the contracting parties here. 


“Tt is signed by the highest officer in the United 
States Air Force. It represents, as no other document 
could, the official position of the Air Force in regard 
to the matters discussed. 


‘Mr. Mickelwait: Your Honor, the reference to 
this being made in the regular course of business, 
there is no proof here that this letter was written in 
the regular course of business, or that it was the 
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regular course of the Air Force business to write such 
a letter as this. 
‘Obviously this is a very unusual type of letter to 


be written, aad I would like to say one more 
on this matter of production of files from the Air Force. 


‘‘Here we have been trying for some weeks, Your 
Honor, through a subpoena to have access to the Air 
Force files on matters which we consider directly per- 
taining to the case, and to permit a letter such as this 
to be introduced in evidence when the writer can’t be 
produced for cross examination as to the facts and 
opinions and statements in the letter would be a gross 
injastice.’’ 

Transcript pp. 2545, 2548. 


General Vandenberg’s letter was subsequently received by 
Judge Withey for the purpose of setting forth the state of 
the former’s mind. 


7. On January 17, 1959, at the conclusion of Respondent’s 
ease, counsel for The Renegotiation Board moved the Tax 
Court for leave to amend its answer in the Tax Court 
proceeding to conform to the proof and to allege that Peti- 
tioner realized excessive profits for the year 1952 in an 
amount not less than $20,000,000 (instead of $10,000,000 as 
determined unilaterally by The Renegotiation Board). The 
motion was based upon the Government’s position as to 
what the evidence showed regarding the various factors 
to be considered in determining whether Petitioner had 
realized excessive profits, and upon the following: 


“Mr. Prentice: * * * 


“Seven, and as Respondent’s attorneys, we wish to 
state to the Court that these facts and others as devel- 
oped in the proof in this de novo p ing are mater- 
ially different in many respects from those facts largely 
supphed to Respondent by Petitioner which were 
considered by Respondent in the prior administrative 
proceeding, which, as the Court. knows, resulted in a 
unilateral determination of excessive profits for 1952 
in the amount of 10 million dollars. 
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“‘Primarily for these reasons, now stated to the 
Court, but not exclusively, Respondent asks for this 
leave to amend its answer.”’ 


Transcript pp. 2977-2979. 


Over Petitioner’s objection, Judge Withey granted the 
foregoing motion. Transcript 2982. 


8. On January 19, 1959, counsel for Petitioner moved 
the Tax Court as follows: 


‘“‘Mr. Mickelwait: At this time, Your Honor, before 
coming to the point where we rest our case, we desire 
to make a motion, and I have a written motion to file 
after I state this. 


‘¢Comes now Petitioner, Boeing Airplane Company, 
and moves the Court that the record in this case be 
held open for the limited purpose of permitting Peti- 
tioner to offer rebuttal evidence, documentary or other- 
wise, which may be produced under the subpoenas 
issued to Mr. Thomas Coggeshall, Chairman of the 


Renegotiation Board, and to the Honorable James 
Henderson Douglas, Secretary of the Air Force, vol- 
untarily or as a result of enforcement proceedings 
which have been or may be instituted by Petitioner and 
that the record be held open for this purpose until a 
reasonable time after such evidence is hg or any 


such. rome proceedings have been finally de- 


termin 


‘“‘Mr, Prentice: If I construe this motion to be 
consistent with the Court’s statements in chambers, 
and perhaps on the record, we would have no objec- 
tion, of course. 


‘¢Mr. Mickelwait: I will file it at this time. 


‘The Court: It may be received and filed. I will 
grant the motion. 


‘‘However, I do wish to set a date. The parties are 
not to be precluded from filing a motion, if it becomes 
necessary, for an extension of time. The date to which 
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the granting of the motion will apply will be June 15, 
1959.’” 


Transcript pp. 3233-3234. 


Exhibit C attached hereto is a copy of the formal motion 
filed as indicated. The Tax Court trial was thereupon 
recessed on January 19, 1959, until June 15, 1959, 


Anpgew M. Wuiuuass 
Supscerep anp Sworn to before me this 3rd day of 
March, 1959. 
W. Rocez Jonnson 
Notary Public in and for the 


State of Washington, residing 
at Seattle. 
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EXHIBIT A TO AFFIDAVIT 


IN THE TAX COURT OF THE UNITED STATES 
Docker No. 935-R 


Borrne Ampiane Company, Petitioner, 
v. 
Ture Renecormtion Boarp, Respondent. 


MOTION TO HOLD OPEN THE RECORD RELATIVE 
TO ADDITIONAL CROSS-EXAMINATION 
OF GENERAL W. AUSTIN DAVIS 


Comes now Petitioner, Boeing Airplane Company, and 
moves the Court that the record in this case be held 
open for the limited purpose of permitting Petitioner 
i to eross-examine General W. Austin Davis relative to 
evidence which may be produced under the subpoenas 
issued to Mr. Thomas Coggeshall, Chairman of The Re- 
negotiation Board, and to Honorable James Henderson 
' Douglas, Secretary of the Army, voluntarily or as a re- 
| sult of enforcement proceedings which have or may be 
' instituted by Petitioner, and that the record be held open 
for this limited purpose until a reasonable time after 
such evidence is produced or any enforcement proceedings 
have been finally determined. 


Wuenrerork, it is requested that this motion be granted. 
Respectfully submitted, 
s/ Loweiu P. Micke.warr 
s/ Anprew M. WouuusMs 
Attorneys for Petitioner 
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EXHIBIT B TO AFFIDAVIT 


IN THE TAX COURT OF THE UNITED STATES 


Docxser No. 935-B 


Bozrse Ampiane Company, Petitioner, 
v. 


Tus Renecormrion Boarp, Respondent. 


MOTION TO HOLD OPEN THE RECORD RELATIVE 
TO ADDITIONAL CROSS-EXAMINATION 
OF MR. ELLIOTT A. JOHNSON 


Comes now Petitioner, Boeing Airplane Company, and 
moves the Court that the record in this case be held 
open for the limited purpose of permitting Petitioner 
to cross-examine Mr. Elliott A. Johnson relative to 
evidence which may be produced under the subpoenas 
issued to Mr. Thomas Coggeshall, Chairman of The Re- 
negotiation Board, and to Honorable James Henderson 
Douglas, Secretary of the Army, voluntarily or as a re- 
sult of enforcement proceedings which have been or may 
be instituted by Petitioner, and that the record be held 
open for this limited purpose until a reasonable time after 
such evidence is produced or any such enforcement pro- 
ceedings have been finally determined. 


WHEREFORE, it is requested that this motion be granted. 
Respectfully submitted, 
8/ Lowrent P. Mickenwarr 
8/ AnpDREw M. WiiuiaMs 
Attorneys for Petitioner 
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EXHIBIT C TO AFFIDAVIT 
IN THE TAX COUBT OF THE UNITED STATES 
Docket No. 935-B 


Borme Ampiane Company, Petitioner, 
v. 
Tox ReNEcoTIATION Boarp, Respondent. 


MOTION TO HOLD OPEN THE RECORD RELATIVE 
TO ADDITIONAL REBUTTAL EVIDENCE 


Comes now Petitioner, Boeing Airplane Company, and 
moves the Court that the record in this case be held 
open for the limited purpose of permitting Petitioner 
to offer rebuttal evidence, documentary or otherwise, 
which may be produced under the subpoenas issued to 
Mr. Thomas Coggeshall, Chairman of The Renegotiation 
Board, and to Honorable James Henderson Douglas, 
Secretary of the Air Force, voluntarily or as a result of 
enforcement proceedings which have been or may be in- 
stituted by Petitioner, and that the record be held open 
for this limited purpose until a reasonable time after 
such evidence is produced or any such enforcement pro- 
ceedings have been finally determined. 


Wuenerore, it is requested that this motion be granted. 
Respectfully submitted, 
s/ Lows. P. MickELwait 
s/ Anprew M. WiiiaMs 


Attorneys for Petitioner 
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(Filed March 19, 1959) 
Opposition to Petitioner’s Motion to Vacate and Set Aside 
Judgment and for Rehearing 

Comes now Thomas Coggeshall, Chairman of the Rene- 
gotiation Board, by his attorneys, and opposes petitioner’s 
motion to vacate and set aside the judgment of this Court 
dated January 7, 1959 and for rehearing, and in support of 
his opposition submits the following: 

1. Affidavit of Nathan Bass, Secretary of the Renegotia- 
tion Board, subscribed and sworn to March 18, 1959; and 


2. Affidavit of David L. Rose, subscribed and sworn to 
March 18, 1959. 


Gzorce Cocnzan Dovus 
Assistant Attorney General 
Donato B. MacGurvzas 
Attorney, 
Department of Justice 


Hazzanp F, LeatHers 
Attorney, 
Department of Justice 


AFFIDAVIT 


Unrrep States or AMERICA ; es 

District or CoLuMBIA 

Naruan Bass, being first duly sworn, on oath deposes and 

says: 

1. I am the Secretary to The Renegotiation Board and 
as such I am familiar with the files and records of 
such Board concerning the renegotiation proceedings 
of the Boeing Airplane Company for its fiscal year 
ended December 31, 1952. 
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2. I have read the affidavit of Andrew M. Williams made 
under date of March 3, 1959, and filed in the captioned 
action. 

I have examined the Board’s files and records con- 
cerning the renegotiation proceedings of the Boeing 
Airplane Company for the fiscal year ended December 
31, 1952, and there are no reports, letters, or written 
information submitted by or on behalf of the Air Ma- 
teriel Command or other United States Air Force 
office or command to the Los Angeles Regional 
Renegotiation Board or The Renegotiation Board in 
response to questionnaires or requests for informa- 
tion from either of the latter in connection with the 
renegotiation of Boeing Airplane Company for the 
year 1952 in the files or records of the Board (includ- 
ing the Los Angeles Regional Renegotiation Board), 
signed by any of the following individuals, listed in 
the paragraph numbered ‘‘2”’ of the said affidavit of 
Andrew M. Williams, to wit: 

Colonel Earnest A. Kiessling 
B. D. Loofburrow 

Major Robert Moore 
Ambrose B. Natt 

Major Reuben L. Stanley 
Colonel Harley S. Jones 
Colonel W. Austin Davis 
Colonel Henry E. Warden 
Colonel Robert B. Kuhn 
William M. Sollien 
Elliott A. Johnson. 


Signed NarHaw Bass 


Subscribed and sworn to before me this 18th day of 
March, 1959. 
s/ Mazcarnet A. VINsoN 
Notary Public in and for the 
District of Columbia 
My Commission Expires July 31, 1959. 
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AFFIDAVIT 


Davw L. Ros, being duly sworn on oath, states as fol- 
lows: 


1. I am one of Government counsel for respondent, 
The Renegotiation Board of the United States, in the pro- 
ceeding pending before The Tax Court of the United States 
entitled “‘Boeing Airplane Company v. The Renegotiation 
Board of the United States,’’ Tax Court Docket No. 935-R. 


2. I have personal knowledge of the facts set forth here- 
in and of the Tax Court proceedings referred to herein, 
and I make this affidavit in support of the opposition of 
respondent Thomas Coggeshall to petitioner’s motion to 
vacate and set aside judgment and for rehearing. 


3. In the trial of the Tax Court case, which had been 
recessed by Judge Graydon G. Withey of the Tax Court on 
November 4, 1958 and reconvened in Seattle, Washington, 
on January 5, 1959, counsel for petitioner, on January 5, 
1959, moved to reopen its case in chief for the purpose of 
permitting petitioner to offer additional evidence which 
might be produced under a subpoena issued to Thomas 
Coggeshall and to which Mr. Coggeshall had declined to 
respond in spite of the denial by Judge Withey of Mr. 
Coggeshall’s several motions to quash the subpoena. A 
copy of the written version of that motion is attached to 
this affidavit as Exhibit A. 


4. Of the eleven present or former Air Force officers or 
civilians called as respondent’s witnesses, counsel for peti- 
tioner in cross examination did not ask Brigadier General 
Harley S. Jones or William M. Sollein whether they had 
written or prepared a draft of any letter, statement, or 
written communication to The Renegotiation Board or to 
the Los Angeles Regional Renegotiation Board in connec- 
tion with any aspect of the operations of Boeing Airplane 
Company during 1952. 
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5. During the trial of the Tax Court case, petitioner 
asked Colonel Ernest A. Kiessling, B. D. Loofburrow, 
Major Robert Moore, Ambrose B. Nutt, Reuben L. Stanley, 
Colonel Henry E. Warden, and Colonel Robert B. Kuhn, 
respondent’s witnesses, whether they had written or pre- 
pared a draft of any letter, statement, or written com- 
munication to The Renegotiation Board or to the Los 
Angeles Regional Renegotiation Board in connection with 
any aspect of the operations of Boeing Airplane Company 
during 1952. From each of those seven witnesses, peti- 
tioner’s counsel received unequivocally negative responses. 


6. During the period January 5 to January 19, 1959, as 
well as during the remainder of the trial of the Tax Court 
renegotiation case in Seattle, the court reporter had agreed 
to deliver at least one copy of the transcript of the pro- 
ceeding to counsel for each party twice daily, once in the 
afternoon and once in the evening. To the best of my 
knowledge and belief, at least one copy of the transcript of 


the proceeding was delivered twice daily to counsel for 
petitioner during the period January 5, 1959 to January 
19, 1959. 


7. In the Tax Court proceeding, petitioner rested its 
ease after having called as witnesses individuals who were 
highly placed Air Force personnel, including the following: 
Kenneth B. Wolfe, Lieutenant General (USAF) (Re- 
tired June 1951) (Tr., 351) 

Peter N. Jansen, former special Air Force Consultant 
hired by Boeing in mid 1951 (Tr., 385) 

Frederick A. Henry, Colonel (USAF), AF Plant Repre- 
sentative at Wichita (retired 1953) (Tr., 796) 

John Shaffer, former Lieutenant Colonel (USAF) (left 
service in 1954)—B-47 Project Officer (Tr., 837) 


Roswell L. Gilpatric, former Assistant Secretary of Air 
Force (1951) and Undersecretary of Air Force (1951- 
1953) (Tr., 1321). 
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Colonel Frederick A. Henry also testified for the petitioner 
as a part of petitioner’s case in rebuttal. 


8. In the Tax Court proceeding, none of the reports or 
other material submitted to The Renegotiation Board by 
Air Force representatives was introduced into evidence by 
the respondent. 


Davp L. Ross 


Subscribed and sworn to before me 
this day of March 1959. 


Notary Public 


—_—— 


Opinion of the Honorable Alexander Holizoff, United States 
District Judge, Entered on April 9, 1959 


The Court: This is an unusual proceeding. 


The petition before the Court is entitled, “A Motion to 
Vacate and Set Aside Judgment.”’ It states that it is 
based on newly discovered evidence. Actually, however, 
the basis of the motion is not newly discovered evidence, 
in a technical sense, because the new facts are based on 
occurrences that took place after the original judgment 
or order was granted. 


A motion based on newly discovered evidence may be 
predicated only on evidence which was in existence prior 
to the judgment sought to be set aside but which could 
not have been discovered by due diligence. The moving 
party, however, further relies on Rule 60(b)(5) of the 
Federal Rules of Civil Procedure, which authorizes the 
Court to relieve a party from a final judgment, order or 
proceeding if it is no longer equitable that the judgment 
should have prospective application. In other words, this 
provision of the rule permits the reopening of a judgment 
as a result of supervening events occurring after the judg- 
ment was rendered. The power, naturally, should be very 
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cautiously and sparingly invoked by the Court and only 
in unusual and exceptional instances. 


It is claimed by the moving party that this is such an 
instance. 

This proceeding arose in connection with a case pending 
in the Tax Court of the United States to review the deter- 
mination of the Renegotiation Board which held that the 
petitioner, Boeing Airplane Company, should refund to the 
Government a certain amount of excess profits derived by 
it from Government contracts subject to renegotiation 
under the appropriate statute. On motion of the Boeing 
Airplane Company, a subpoena duces tecum was issued out 
of the Tax Court against the Chairman of the Renegotia- 
tion Board to require the production of certain documents. 
These documents are of two classes. One comprised re- 
ports procured by the Board from the Air Force concern- 
ing the performance of the contracts sought to be nego- 
tiated. The other category comprised documents prepared 


by subordinates of the Renegotiation Board. 


The Board declined to comply with the subpoena on the 
ground of privilege and a proceeding was brought in this 
Court to compel compliance therewith. The matter came 
before another Judge of this Court, who granted the motion 
of the Government for summary judgment thereby, in 
effect, upholding the claim of privilege. To be sure, the 
Government interposed certain other objections to the 
subpoena of a more or less technical nature, but the sub- 
stantive basis of its opposition is the privileged character 
of the documents. 


An appeal was then taken to the United States Court of 
Appeals for this Circuit from the order granting the 
motion of the Government for summary judgment in the 
proceeding to enforce the subpoena. This appeal is now 
pending. During the pendency of the appeal, the present 
motion was filed. 
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The Court of Appeals, in Smith vs. Pollin, 194 Fed. 2d 
349, sustained the procedure which is being here followed 
and held that ‘‘when an appellant in a civil case wishes to 
make a motion for a new trial on the ground of newly 
discovered evidence, while his appeal is still pending, the 
proper procedure is for him to file his motion in the Dis- 
trict Court. If that Court indicates that it will grant the 
motion, the appellant should then make a motion in this 
Court for a remand of the case in order that the District 
Court may grant the motion for a new trial.’ The same 
procedure, obviously, is applicable to a motion made under 
Bule 60(b) (5). 


Supervening events are claimed to have destroyed the 
privilege and, therefore, to justify an enforcement of this 
subpoena. The supervening events that are claimed to have 
this effect are to be found in the fact that, during the 
trial in the Tax Court, the Government called, as witnesses, 
certain officers and employees of the Air Force. It is 


claimed that these witnesses contributed information on 
which the Air Force reports were based. Even though the 
reports were not signed by the witnesses themselves, but 
were signed by some higher officer of the Air Force hav- 
ing authority to sign reports or similar documents in its 
behalf, the Court is of the opinion that this series of events 
has drastically and radically changed the situation and that 
no privilege may be asserted in respect to the reports in 
the present status of the case. It should be noted that 
there is no contention that any interest of national defense 
or foreign relations is involved but merely the interest of 
the Government in securing a refund of the alleged exces- 
sive profits. On the other hand, the Court is of the opin- 
ion that this series of events does not affect the character 
of the documents prepared by subordinate officers or em- 
ployees or groups working under The Kenegotiation Board. 


The Court might say that it seems unfair that the Gov- 
ernment should be in a position to assert and sustain a 
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claim against someone on the basis of information and 
data which is not subject to disclosure to the person against 
whom the claim is asserted. By the same token, it seems 
unfair and unjust for the Government to fail to disclose 
evidence in its possession that might possibly constitute 
a defense to the claim. 


The situation is entirely different when we deal with 
matters involving national defense or foreign relations or 
when we deal with investigative reports of law enforce- 
ment agencies or of the Police Department. Matters re- 
lating to the suppression of crime and investigative re- 
ports that might deal with matters of subversion are in an 
entirely different catgory. Moreover, investigative reports 
are not evidence because they frequently contain a great 
deal of hearsay without its being evaluated. 


Here we are dealing, however, with matters that might 
have a bearing upon the defense of the claim that the Gov- 
ernment asserts against the petitioner. It has been said 


that even in a criminal case the Government, if it chooses 
to refuse to disclose evidence in its possession that might 
be of help to the defendant, may be confronted with a 
choice of either dismissing the indictment or producing the 
evidence. An analogous situation is presented here. - 


The Court is not impressed with the argument that other 
departments of Government would hesitate to present com- 
plete reports to the Renegotiation Board if they knew that 
such reports were to be available to the contractor. The 
Court is sure that no Government agency would withhold 
from the Board any evidence in its possession that would 
bear upon the merits of the claim merely because it was to 
be available to all interested parties unless, indeed, the 
considerations of national defense or other similar con- 
siderations were involved. 


Before concluding these remarks, it should be observed 


that, ordinarily, a motion, such as this, should be con- 
sidered and determined by the Judge who heard the matter 
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originally because only he has the right to grant a motion 
for a new trial or some similar motion. In this instance, 
however, the Judge who originally heard the matter, spe- 
cifically referred the present motion to the Motions Court 
instead of determining it himself. For that reason, it is 
properly before this Court. 


The Court, it should be observed, is not expressing any 
opinion or giving any intimation as to whether the docu- 
ments may be admissible in evidence. That must be deter- 
mined, in the first instance, by the Tax Court in the pro- 
ceeding before it. All that this Court is holding is that, 
so far as production of the papers in response to a sub- 
poena is concerned, the privilege as to those portions of 
the files that consist of Air Force reports has been waived 
by supervening events. The cases relating to discovery of 
documents, such as Safeway Stores vs. Reynolds upon 
which Government counsel relies, are distinguishable. 
They deal with the discovery of documents by one party 
from the opposing party. Here, the documents in 
question were submitted by one of the parties to an ad- 
ministrative board clothed with quasi judicial powers and 
it is sought, in connection with the review of the action of 
the Board, to have these documents produced in the review- 
ing court. It would be just as absurd to permit a Judge of 
a Trial Court to base his decision on documents that are not 
available to one of the parties and then to refuse to let 
those documents become a part of the record on appeal, 
as is the position taken in this instance. 


Accordingly, the Court is of the opinion that the motion 
should be granted as it relates solely to reports of the Air 
Force concerning the contracts being negotiated and that 
the motion should be denied in respect to all the other 
documents. 


You may submit an order accordingly. 


(Thereupon, at 3:00 o’clock p.m., the hearing was con- 
cluded.) 


—__. 
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Order 


This cause having come on to be heard upon petitioner’s 
Motion to Vacate and Set Aside J udgment and for Rehear- 
ing pursuant to Rule 60(b) of the Federal Rules of Civil 
Procedure; it is this 8th day of May 


Oxpenep that the Order of this Court made on January 
7, 1959, granting the respondent’s motion for summary 
judgment be and the same hereby is vacated and set aside; 
that the petition to require Thomas Coggeshall to produce 
before the Tax Court certain documents be and is granted 
in respect to all reports, letters, and all other papers sub- 
mitted in behalf of or by the Air Materiel Command or 
other United States Air Force office or command to the 
Los Angeles Regional Renegotiation Board or The Renego- 
tiation Board in connection with the renegotiation of pro- 
ceeds of contracts of Boeing Airplane Company with the 
United States received in the year 1952; and that the peti- 
tion be denied in all other respects. 


/s/ ALEXANDER HoLtzoFF 
Judge 
Dated: 
May 8, 1959 


(Filed July 6, 1959) 


Notice of Appeal 


Notice is hereby given that Thomas Coggeshall hereby 
appeals to the United States Court of Appeals for the 
District of Columbia Circuit from so much of the Order 
made on May 8, 1959, and entered in this action on May 
11, 1959, as vacates and sets aside the prior Order entered 
herein on January 7, 1959, and grants the petition to re- 
quire Thomas Coggeshall to produce before the Tax Court 
all reports, letters, and all other papers submitted in be- 
half of or by the Air Materiel Command or other United 
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States Air Force office or command to the Los Angeles 
Regional Renegotiation Board or The Renegotiation Board 
in connection with the renegotiation of proceeds of con- 
tracts of Boeing Airplane Company with the United States 
received in the year 1952. 


Gzorce Cocnran Dovus 
Assistant Attorney General 


Samvurn D. Suave 


Attorney 
Department of Justice 


Hagianp F. LearHers 


Attorney 
Department of Justice 


(Filed July 7, 1959) 
Notice of Cross Appeal 


Notice is hereby given that Bozrve Ampuane Company, 
petitioner above named, hereby cross appeals to the United 
States Court of Appeals for the District of Columbia Cir- 
cuit from that portion of the final judgment of this Court 
dated May 8, 1959, and entered on May 11, 1959, denying 
the petition to require Thomas Coggeshall to produce be- 
fore the Tax Court of the United States the following three 
groups of documents: 


(a) Any and all reports, recommendations, correspond- 
ence and data submitted by the Los Angeles Regional 
Renegotiation Board to The Renegotiation Board in con- 
nection with the renegotiation of Boeing Airplane Com- 
pany for the year 1952. 


(b) Any and all reports made to The Renegotiation 
Board by its Office of Review in connection with the re- 
negotiation of Boeing Airplane Company for the year 
1952. 
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(c) Any and all analyses, studies or recommendations 
made to The Renegotiation Board by its Office of Economic 
Review in connection with the renegotiation of Boeing 
Airplane Company for the year 1952. 


Muize & CHEVALIER 
/s/ Baszon K. Gare 


/s/ Joux S. Nowax 
Attorneys for Petitioner 
1001 Connecticut Avenue 
Washington 6, D. C. 
Of Counsel: 


Hotman, Mickeiwarr, Manion, 
Buack & PERKrINs 
1006 Hoge Building 
Seattle 4, Washington 


(Filed July 10, 1959) 


Amended Notice of Cross Appeal 


Notice is hereby given that Bozmve AIRPLANE Company, 
petitioner above named, hereby amends its Notice of Cross 
Appeal filed July 7, 1959, and hereby cross appeals to the 
United States Court of Appeals for the District of Colum- 
bia Circuit from the final judgment of this Court entered 
on May 11, 1959, except to the extent such judgment re- 
quires Thomas Coggeshall to produce before the Tax Court 
all reports, letters, and all other papers submitted in be- 
half of or by the Air Materiel Command or other United 
States Air Force office or command to the Los Angeles 
Regional Renegotiation Board or The Renegotiation Board 
in connection with the renegotiation of proceeds of con- 
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tracts of Boeing Airplane Company with the United States 
received in the year 1952. 


Mauer & CHevauier 
Barron K. Gzeme 


Joun S. Nouaw 
Attorneys for Petitioner 
1001 Connecticut Avenue 
Washington 6, D. C. 
Of Counsel: 


Hoiman, Micketwarr, Mazion, 
Buack & Perris 
1006 Hoge Building 
Seattle 4, Washington 


